
MEETING OF THE 
DULUTH ECONOMIC DEVELOPMENT AUTHORITY 
WEDNESDAY, SEPTEMBER 23, 2020 – 5:15 P.M. 

VIA ELECTRONIC MEANS PURSUANT TO MINNESOTA STATUTES 
SECTION 13D.021 

AGENDA 
 

Please take notice that the Duluth Economic Development Authority will hold a public hearing by 
other electronic means pursuant to Minnesota Statutes Section 13D.021 on Wednesday, 
September 23, 2020, at 5:15 p.m. All persons interested may monitor and participate in the 
hearing by visiting: http://dulutheda.org/live-meeting promptly at 5:15 p.m. on Wednesday, 
September 23, 2020, and written comments may be submitted to DEDA in advance of the 
meeting via the DEDA’s web site at http://dulutheda.org/contact-us/ or via email at 
afulton@duluthmn.gov, and DEDA will decide if the conveyance is advisable. 

The regular meeting place of DEDA is the Duluth City Council Chambers at City Hall, 411 West 
First Street, in Duluth, Minnesota. At this time board members of DEDA do not intend to attend 
the meeting in person; due to continually evolving restrictions and guidance from state and 
federal officials and agencies, the board members of DEDA will attend the meeting remotely via 
telephone or other electronic means pursuant to Minnesota Statutes Section 13D.021. 

 
1. CALL TO ORDER 
 
2. PUBLIC TO ADDRESS THE COMMISSION  
 
3. PUBLIC HEARINGS 
 

RESOLUTION 20D-60: RESOLUTION APPROVING A DEVELOPMENT AGREEMENT WITH DULUTH 

LINCOLN PARK1, LLC FOR THE DEVELOPMENT OF THE LINCOLN PARK FLATS MULTI-FAMILY 

RESIDENTIAL PROJECT 

 

RESOLUTION 20D-61: RESOLUTION ADOPTING A MODIFICATION TO THE DEVELOPMENT 

PROGRAM FOR DEVELOPMENT DISTRICT NO. 17, ESTABLISHING TAX INCREMENT FINANCING 

DISTRICT NO. 33: REDEVELOPMENT DISTRICT THEREIN AND ADOPTING A TAX INCREMENT 

FINANCING PLAN THEREFOR  
 
4. APPROVAL OF MINUTES 
MEETING MINUTES FROM AUGUST 25, 2020  
 
5. APPROVAL OF CASH TRANSACTIONS  
AUGUST 1, 2020 TO AUGUST 31, 2020 
 
6. NEW BUSINESS 

http://dulutheda.org/live-meeting
http://dulutheda.org/contact-us/
mailto:afulton@duluthmn.gov
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526


7. RESOLUTIONS FOR APPROVAL 
 
RESOLUTION 20D-60: RESOLUTION APPROVING A DEVELOPMENT AGREEMENT WITH DULUTH 

LINCOLN PARK1, LLC FOR THE DEVELOPMENT OF THE LINCOLN PARK FLATS MULTI-FAMILY 

RESIDENTIAL PROJECT 

 

RESOLUTION 20D-61: RESOLUTION ADOPTING A MODIFICATION TO THE DEVELOPMENT 

PROGRAM FOR DEVELOPMENT DISTRICT NO. 17, ESTABLISHING TAX INCREMENT FINANCING 

DISTRICT NO. 33: REDEVELOPMENT DISTRICT THEREIN AND ADOPTING A TAX INCREMENT 

FINANCING PLAN THEREFOR  

 

RESOLUTION 20D-62: RESOLUTION AUTHORIZING ACQUISITION OF CERTAIN REAL PROPERTY 

FROM THE HOUSING AND REDEVELOPMENT AUTHORITY OF DULUTH, MINNESOTA RELATED 

TO THE REBUILD DULUTH PROGRAM 

 

RESOLUTION 20D-63: RESOLUTION AUTHORIZING ACQUISITION OF CERTAIN TAX FORFEITED 

REAL PROPERTY FROM THE STATE OF MINNESOTA THROUGH ST. LOUIS COUNTY RELATED TO 

THE REBUILD DULUTH PROGRAM 
 
RESOLUTION 20D-64: RESOLUTION AUTHORIZING LEASE OF BAYFRONT PROPERTY TO THE 

CITY OF DULUTH RELATED TO THE CITY OF DULUTH 

 
RESOLUTION 20D-65: RESOLUTION AUTHORIZING FIRST AMENDMENT TO AGREEMENT WITH 

DULUTH SEAWAY PORT AUTHORITY FOR USE OF A PORTION OF LOT D 

 

RESOLUTION 20D-66: RESOLUTION AUTHORIZING SECOND AMENDMENT TO AGREEMENT 

WITH MERGE LLC. PERTAINING TO THE PASTORET TERRACE/ROBISON BALLROOM PROPERTY, 

EXTENDING THE TERM THEREOF  

 

RESOLUTION 20D-67: RESOLUTION AUTHORIZING A LICENSE AGREEMENT WITH THE CITY OF 

DULUTH FOR THE USE OF DEDA LOT D 

 
RESOLUTION 20D-68: RESOLUTION AUTHORIZING SUBRECIPIENT AND PREDEVELOPMENT 

AGREEMENT WITH STAR NW LLC FOR THE NORTHWEST IRON LOT IN THE AMOUNT OF 

$50,000 

 
RESOLUTION 20D-69: RESOLUTION AUTHORIZING AGREEMENT WITH JMM LLLP FOR 

MODIFICATIONS TO THE HOLIDAY MALL PARKING RAMP IN THE AMOUNT OF $25,339.54 

 

http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526
http://dulutheda.org/home/showdocument?id=1526


8. DISCUSSION  
Summary Overview: 2021 Preliminary Budget 
 
9. ADJORN 
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RESOLUTION 20D-63 

 

 

RESOLUTION AUTHORIZING ACQUISITION OF CERTAIN TAX FORFEITED REAL 

PROPERTY FROM THE STATE OF MINNESOTA THROUGH ST. LOUIS COUNTY  

RELATED TO THE REBUILD DULUTH PROGRAM 

 

 

 RESOLVED, by the Duluth Economic Development Authority ("DEDA"), that the 

proper DEDA officials are hereby authorized to acquire by quit claim deed the below-

described tax-forfeited property from the State of Minnesota through St. Louis County 

as part of the Rebuild Duluth Program for the amount of $2,763.07, payable from Fund  

860-860-8640-5510: 

 

East ½ of Lot 442, Block 80, Duluth Proper Second Division 

 

 Approved by the Duluth Economic Development Authority this 23rd day of 

September, 2020. 

 

 

ATTEST: 

 

 

________________________________                                              

Executive Director 

 

 

STATEMENT OF PURPOSE:  This resolution authorizes the acquisition of a certain tax-

forfeited parcel in the Lincoln Park neighborhood of Duluth for purposes assembling lots 

for the “Rebuild Duluth” program, which was announced in Mayor Larson’s 2019 State 

of the City speech.  Round two of the Rebuild Duluth Program will offer eight parcels of 

land free of charge to builders and developers who come forward with viable plans to 

construct housing on the sites. These parcels will be included in round two. Additional 

parcels are being acquired from the City of Duluth and the Housing and Redevelopment 

Authority of Duluth, Minnesota.  
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RESOLUTION 20D-64 

 

RESOLUTION AUTHORIZING LEASE OF BAYFRONT PROPERTY TO THE CITY OF 

DULUTH RELATED TO THE CITY OF DULUTH   

 
 

RESOLVED, by the Duluth Economic Development Authority ("DEDA") that the 
proper DEDA officials are hereby authorized to lease the property in Bayfront known as 
Lot D and the adjacent property, a copy of which is attached hereto as Exhibit A, to the 
City of Duluth for public parking and other uses consistent with Bayfront Festival Park at 
no cost. 
 

Approved by the Duluth Economic Development Authority this 23rd day of 
September, 2020. 
 
Attest: 
 
 
 
 
___________________________                                                          
Executive Director 
 
STATEMENT OF PURPOSE: 
 
The purpose of this resolution is to authorize the leasing of Lot D in Bayfront and the 
adjacent DEDA property to the City through May 31, 2021 or until the property 
conveyance authorized by DEDA Resolution 19D-24 can be completed.  The permitted 
uses are parking and other uses compatible with Bayfront Festival Park. 
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LICENSE AGREEMENT  
 
 THIS LICENSE AGREEMENT is entered into by and between the DULUTH 
ECONOMIC DEVELOPMENT AUTHORITY, an economic development authority 
created and existing under the laws of the State of Minnesota, (“DEDA”), and the CITY 
OF DULUTH, a municipal corporation created and existing under the laws of the State 
of Minnesota, (“City”). 
    
 The parties acknowledge the following: 
 
 A. The City owns certain property located in the Bayfront area of the City of 
Duluth known as Bayfront Festival Park upon which various festivals and activities occur 
(“Bayfront Festival Park”).  
 
 B. DEDA owns certain property located in the Bayfront area of the City of 
Duluth indicated as DEDA Parking Lot B (the “DEDA Lot”) and certain property adjacent 
to the DEDA Lot (the “Adjoining DEDA Property”), as outlined in yellow and red, 
respectively, on the attached Exhibit A.   
 
  C. DEDA and the City desire to enter into this License Agreement to allow 
the City to operate the DEDA Lot for vehicular parking only and to allow the City use of 
the Adjoining DEDA Property for Bayfront Festival Park-related purposes. 

 
 NOW, THEREFORE, in consideration of the mutual covenants and conditions 
contained in this Agreement, the receipt and sufficiency of which is hereby 
acknowledged, the parties agree as follows: 
 
 1. THE LICENSE.  Subject to the terms and conditions set forth herein, 
DEDA grants to the City an exclusive license for use, during the term set forth below, of 
the DEDA Lot and the Adjoining DEDA Property (collectively, the “Licensed Premises”).   
 
 2. USE OF THE LICENSED PREMISES.  The DEDA Lot shall be used for 
the purpose of vehicular parking.  Notwithstanding the above, in addition to the use of 
the DEDA Lot for vehicular parking, at the sole discretion and upon the prior written 
approval of the Executive Director, the City may use the DEDA Lot for other approved 
uses.  The Adjoining DEDA Property shall be used solely for purposes consistent with 
the use of the remainder of Bayfront Festival Park.  

 
 3. THIRD PARTY AGREEMENTS.  If the City enters into third party 
agreements for vehicular parking or other approved uses with respect to the DEDA Lot 
B or for purposes consistent with the use of the remainder of Bayfront Festival Park with 
respect to the Adjoining DEDA Property, such third party agreements shall require that 
the third party indemnify DEDA and name DEDA as an additional insured on its 
commercial general liability insurance and, if appropriate, its automobile insurance 
policies, and, unless otherwise agreed to in writing by the Executive Director, shall 
further require insurance limits of not less than $1.5 million and twice the limits provided 
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when a claim arises out of the release or threatened release of a hazardous substance 
or such increased liability limits as set forth in Minnesota Statutes Section 466.04.  
Upon request, an executed copy of each agreement, along with evidence of insurance, 
shall be promptly provided to the Executive Director.  

 
 4. TERM OF THE AGREEMENT.  Notwithstanding the date of execution of 
this Agreement, this Agreement shall be deemed to commence on September 1, 2020, 
and shall continue through May 31, 2021, or until such time as the Licensed Premises 
are conveyed to the City, whichever is earlier.   
 
 5. LICENSE FEE.  The City shall have the use of the Licensed Premises for 
no cost. 
   
 6. DEDA WARRANTY.  DEDA makes no representation that the Licensed 
Premises are suitable for any specific uses and the City accepts the Licensed Premises 
in an “as is” condition without representations or warranties of any kind.  The operation 
of parking and all other activities on the Licensed Premises shall be at the sole risk of 
the City.  DEDA shall not be obligated to make any alterations or improvements on or 
to the Licensed Premises. 

 
 7. MAINTENANCE.  The City agrees to exercise reasonable care in the 
maintenance of the Licensed Premises during the term of this Agreement.  The City 
shall not make any alterations or improvements to the Licensed Premises without the 
prior written consent of the Executive Director and upon the terms and conditions which 
may be imposed by the Executive Director in his/her sole discretion.  The City shall 
plow snow from the Licensed Premises and provide for litter clean up and trash removal 
on the Licensed Premises, in the quality and quantity as the City performs these duties 
to Bayfront Festival Park.  The City shall surrender the Licensed Premises at the 
termination of this Agreement in the condition found prior to the commencement of this 
Agreement at no expense to DEDA, reasonable wear and tear excepted.  The City 
agrees to pay upon demand any damage done to the Licensed Premises by the City, its 
employees, servants, agents, contractors, invitees and licensees during the term of this 
Agreement.   
 
 8. UTILITIES.  The City shall be responsible for the cost of all utilities to the 
Licensed Premises. 
 
 9. ACCESS.  DEDA expressly reserves the right to the unlimited access to 
the Licensed Premises for authorized personnel at any time while this Agreement is in 
force for the purposes of inspection and ensuring that the provisions of this Agreement 
are complied with by the City.   
  
 10. HOLD HARMLESS.  DEDA shall not in any way be liable or responsible 
for any accident or damage that may occur in the City’s use of the Licensed Premises 
during the term of this Agreement.  The City agrees to defend, indemnify, and save 
harmless DEDA, and its officers, agents, servants, and employees from any and all 
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liens, judgments, claims including those for contribution and indemnity, suits, demands, 
liability, costs, damages, and expenses asserted by any person or persons including 
agents or employees of DEDA or the City by reason of death or injury to person or 
persons or the loss or damage to property or any cause of action arising out of or in 
connection with or relating to the City’s use or occupancy of the Licensed Premises 
except those claims, causes of action, liabilities or damages relating to or arising from or 
based upon the negligence, willful acts or omissions of DEDA and its officers, agents, 
servants or employees.  On ten days’ written notice from DEDA, the City will appear 
and defend all lawsuits against DEDA growing out of such injuries or damages. 

 
 11. INSURANCE.  During the term of this Agreement, the City, at its own cost 
and expense, shall self insure comprehensive liability and property damage insurance 
applicable to the Licensed Premises and the City’s employees, servants, agents, 
contractors, invitees and licensees, sufficient to protect the interests of DEDA with a 
combined single limit of at least $1,500,000; for each occurrence $500,000; and twice 
the limits provided when a claim arises out of the release or threatened release of a 
hazardous substance.  DEDA shall be considered an additional insured. 
 

12. INDEPENDENT CONTRACTOR.  It is agreed that nothing herein 
contained is intended or should be construed in any manner as creating or establishing 
the relationship of co-partners between the parties hereto or as constituting the City as 
an agent, representative, or employee of DEDA for any purpose or in any manner 
whatsoever.  The City and its employees shall not be considered employees of DEDA 
and any and all claims that may or might arise under the Workers’ Compensation Act of 
the State of Minnesota on behalf of the City’s employees or agents while so engaged, 
and any and all claims whatsoever on behalf of the City’s employees and agents arising 
out of employment shall in no way be the responsibility of DEDA. The City’s employees 
shall not be entitled to any compensation or rights or benefits of any kind whatsoever 
from DEDA, including without limitation, tenure rights, medical and hospital care, sick 
and vacation leave, Workers’ Compensation, Unemployment Insurance, disability or 
severance pay, and PERA.   

 
13. ASSIGNMENT.  The City shall not in any way assign or transfer its rights 

or interests under this Agreement or subcontract with any other party without the prior 
written consent of the Executive Director.  Notwithstanding the above, DEDA consents 
to the DECC undertaking some or all of the City’s rights and interests hereunder.   

 
 14. LAWS, RULES AND REGULATIONS.  During the term of this 
Agreement, the City, agrees to operate the Licensed Premises and all activities 
conducted on the Licensed Premises in strict compliance with the United States 
Constitution and with the laws, rules, and regulations of the United States, State of 
Minnesota, St. Louis County, City of Duluth, and DEDA, including, but not limited to, all 
laws, rules, and regulations relating to accessibility standards under the Americans with 
Disabilities Act.  The City shall not unlawfully discriminate and shall comply with all 
applicable federal and state laws regarding non-discrimination.  The City agrees to 
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procure, at the City's expense, all licenses and permits necessary for carrying out the 
provisions of this Agreement. 
 
 15. WAIVER.  The waiver by DEDA or the City of any breach of any term, 
covenant, or condition herein contained, shall not be deemed to be a waiver of any 
subsequent breach of same or any other term, covenant, or condition herein contained.  
 
 16. NO THIRD PARTY RIGHTS.  This Agreement is to be construed and 
understood solely as an agreement between the parties hereto and shall not be deemed 
to create any rights in any other person.  No person shall have the right to make claim 
that they are a third party beneficiary of this Agreement or of any of the terms and 
conditions hereof, which, as between the parties hereto, may be waived at any time by 
mutual agreement between the parties hereto. 
 
 17. DEFAULT.  If the City fails in keeping and performing any term or 
condition of this Agreement and such a default continues for thirty (30) days after DEDA 
has given written notice to the City of said default, or, in the event that such default shall 
be incapable of cure during said thirty-day period, shall have failed to commence to cure 
said default within thirty (30) days of the date of said notice and to diligently pursue the 
same to completion, DEDA may terminate this Agreement by written notice to the City 
setting forth the date of termination.  In such event, DEDA may seek and be entitled to 
monetary damages from the City, may seek and be entitled to injunctive and declaratory 
relief, and may seek other legal or equitable relief. 
 
 18. NOTICES.  Notices shall be sufficient if sent by regular United States 
mail, postage prepaid, addressed to DEDA, 418 City Hall, 411 West First Street, Duluth, 
Minnesota 55802, ATTN:  Executive Director; and addressed to City of Duluth, 418 City 
Hall, 411 West First Street, Duluth, MN  55802, ATTN:  Chief Administrative Officer or 
to such other persons or addresses as the parties may designate to each other in 
writing from time to time. 
  
 19. CAPITAL IMPROVEMENTS.  The City shall not make any capital 
improvements to the Licensed Premises without the prior written consent of the 
Executive Director and upon the terms and conditions which may be imposed by the 
Executive Director in his/her sole discretion.  The City shall be responsible for securing 
all necessary permits and approvals required by the City and all other regulatory 
agencies having jurisdictional authority over any of the work to be performed. 
 
 Prior to any work being performed, the City shall provide to the Executive 
Director for written approval complete contract drawings and specifications on all work 
to occur on the Licensed Premises.  All such work shall conform to all applicable 
regulations, building codes and health standards and shall be done by competent 
contractors in the time and manner approved by the Executive Director.  The City shall 
require all contractors to obtain construction bonds as well as public liability and 
property insurance in such amounts that will protect DEDA’s interest in the Licensed 
Premises, and DEDA shall be named as an additional insured on all such insurance 
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policies. The City shall pay for all costs in connection with improvements to the 
Licensed Premises including but not limited to permit fees, engineering fees and 
construction costs. 
 

20.  COMPLIANCE WITH AGREEMENT.  The rights of the City to use the 
Licensed Premises shall continue only so long as all of the undertakings, provisions, 
covenants, and conditions herein contained are complied with promptly by the City. 
 
 21. APPLICABLE LAW.  This Agreement, together with all of its paragraphs, 
terms, and provisions, is made in the State of Minnesota and shall be construed and 
interpreted in accordance with the laws of the State of Minnesota. 
 
 22. AMENDMENTS.  Any amendments to this Agreement shall be in writing 
and shall be executed by the same parties who executed the original agreement or their 
successors in office. 
 
 23. AUTHORITY TO EXECUTE AGREEMENT.  The parties represent to 
each other that the execution of this Agreement has been duly and fully authorized by 
their governing bodies or boards, that the officers of the parties who executed this 
Agreement on their behalf are fully authorized to do so, and that this Agreement when 
thus executed by said officers of said parties on their behalf will constitute and be the 
binding obligation and agreement of the parties in accordance with the terms and 
conditions hereof.   
 
 24. ENTIRE AGREEMENT.  This Agreement, including Exhibit A, constitutes 
the entire Agreement between the parties and supersedes all prior written and oral 
agreements and negotiations between the parties relating to the subject matter hereof. 
 
 

[Remainder of this page intentionally left blank.] 
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 IN WITNESS WHEREOF, the parties have set their hands the day and date first 
shown below. 
 
 
DULUTH ECONOMIC DEVELOPMENT  CITY OF DULUTH 
AUTHORITY 
 
 
 
By: ___________________________ By: ____________________________ 
 Its President Its Mayor 
 
 
Date: ___________________________  Date: ___________________________  
 
 
 
 
By: ___________________________  Attest:  _________________________ 
 Its Secretary City Clerk 
 
 
Date: ___________________________       Date: ___________________________ 
 
  Countersigned: 
 
 
  ________________________________ 
  City Auditor 
 
 
  Date: ___________________________ 
 
 
  Approved as to form: 
 
 
  ________________________________ 
  City Attorney 
 
 
 
 
 
 
 
 
 
 
I:\PUBLICADMIN\Architec\P&FM\Property Services\Land & Property\Bayfront\DEDA\Short Term City License Agreement 2020-09-02.docx 





RESOLUTION 20D-65 
 

RESOLUTION AUTHORIZING FIRST AMENDMENT TO AGREEMENT  
WITH DULUTH SEAWAY PORT AUTHORITY FOR USE OF A PORTION OF LOT D 

 

 
RESOLVED, by the Duluth Economic Development Authority ("DEDA") that the proper 
DEDA officials are hereby authorized to enter into the First Amendment to License 
Agreement (DEDA Contract No. 20 860 970(1)) amending DEDA Contract No. 20 860 970 
with the Duluth Seaway Port Authority extending the term thereof by 30 days and 
increasing the amount receivable by $2,500, said sum to be payable to Fund 860. 

. 
 

Approved by the Duluth Economic Development Authority this 23rd day of 
September, 2020. 
 
ATTEST: 
 
 
 
 
                                               
Executive Director 
 
STATEMENT OF PURPOSE: The purpose of this resolution is to authorize the 
execution of a First Amendment to License Agreement with the Duluth Seaway Port 
Authority (DSPA”) to extend the term thereof by 30 days and increase the total amount 
of rent DEDA is to receive commensurately.   
 
The License was originally granted to DSPA to allow them to allow Altec Industries, Inc., 
their tenant, to temporarily store a portion of the inventory on the Lot D property for 
which use Altec pays $2,500 per month. This amendment extends that authorization for 
an additional month. 
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FIRST AMENDMENT TO  

LICENSE AGREEMENT 

DEDA AND DSPA 

 THIS FIRST AMENDMENT TO LICENSE AGREEMENT, entered into 

this __ day of September, 2020 by and between the DULUTH ECONOMIC 

DEVELOPMENT AUTHORITY, an economic development authority under 

Minnesota Statutes (1989, Chapter 469, hereinafter referred to as “DEDA” and the 

DULUTH SEAWAY PORT AUTHORITY, a body corporate and politic under the 

laws of the State of Minnesota, hereinafter referred to as “DSPA”. 

 WHEREAS, as of June 25, 2020, DEDA and DSPA entered into a License 

Agreement bearing DEDA contract no. 20 860 970 (the “License Agreement”) to 

allow DSPA to allow Altec Industries Inc. to store equipment on a portion of 

DEDA’s Lot D through October 31, 2020; and 

 WHEREAS, the parties thereto are desirous of extending the term of the 

License agreement for an additional thirty days as hereinafter provided for. 

 NOW THEREFORE, in consideration of the mutual covenants and 

conditions hereinafter contained, the parties hereto hereby agree as follows: 

1.  That Article I of the License Agreement is hereby amended by striking 

therefrom the date of October 31, 2020 and by substituting therefore the date of 

November 30, 2020. 

2. That Article VIII of the License Agreement is hereby amended by striking 

therefrom the dollar amount of $10,000 and by substituting therefore the dollar 

amount of $12,500. 
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3. That in all other respects, the License Agreement together with all of its 

terms, covenants and conditions is hereby confirmed in its entirety. 

 IN WITNESS WHREOF, the parties have hereunto set their hands the date 

and date first above shown. 

DULUTH ECONOMIC     DULUTH SEAWAY PORT 

 DEVELOPMENT AUTHORITY  AUTHORITY, a Minnesota 

 A Minnesota economic development  port authority 

 Authority 

 

By:  ____________________________ By:  _______________________ 

 Its President      Its:  _________________ 

 

By:  ____________________________ 

 Its Secretary 

Approved:      Attest” 

 

________________________________ ___________________________ 

 Asst. City Attorney    Auditor 



RESOLUTION 20D-66 
 

RESOLUTION AUTHORIZING SECOND AMENDMENT TO AGREEMENT  
WITH MERGE LLC. PERTAINING TO THE PASTORET  

TERRACE/ROBISON BALLROOM PROPERTY, EXTENDING  
THE TERM THEREOF. 

 

 
RESOLVED, by the Duluth Economic Development Authority ("DEDA") that the proper 
DEDA officials are hereby authorized to enter into the Second Amendment to Agreement 
for Professional Services (DEDA Contract No. 20 860 942(1)) amending DEDA Contract 
No. 19 860 9111/20 860 942 with Merge, LLC, an Iowa limited liability company, d/b/a 
Merge Urban Development Group, substantially in the form of that attached hereto, to 
extend the term of the agreement through May 30, 2022. 

. 
 

Approved by the Duluth Economic Development Authority this 23rd day of 
September, 2020. 
 
ATTEST: 
 
 
 
 
                                               
Executive Director 
 
 
STATEMENT OF PURPOSE: The purpose of this resolution is to authorize the 
execution of a Second Amendment to Agreement with Merge, LLC, an Iowa limited 
liability company, d/b/a Merge Urban Development Group (“Merge”) to extend the term 
of the agreement through May 30, 2022. 
 
On May 29, 2019 DEDA entered into an agreement with Merge giving Merge and option 
to purchase DEDA’s Pastoret Terrace Building and the Robison Ballroom Building (the 
“Property”) to allow Merge to explore options for the redevelopment of the Property.  
DEDA had acquired the Property, which was at the time tax forfeit from the State 
through St. Louis County with the goal of either renovating and redeveloping the 
existing buildings or of razing them and redeveloping the underlying property. The 
buildings had suffered several fires, we vacant and derelict and constituted a nuisance 
and a blight on the neighborhood. 
 
However, the buildings were also listed on the National Register of historic properties.  
But the owners of the Property had done nothing to preserve the buildings, let alone 
redevelopment them. 
 



DEDA first made every effort to solicit proposals for the redevelopment of the Property 
which would include historically sound renovation and redevelopment of the buildings.  
The only responses DEDA received were either lacking in financial and practical 
substance or out of step with the City of Duluth’s policy for housing in the area or both 
so those proposals were rejected. Having failed in its attempt to secure development, 
which would preserve the buildings, DEDA opened up the process to proposals which 
would involve demolition of buildings. 
 
Merge submitted a proposal to investigate viable options for reuse of the Property which 
would involve demolition of the buildings and on May 29, 2019 the parties signed an 
option agreement granting Merge a conditional option to acquire the Property for 
redevelopment, which option ran through May 29, 2020 which was extended by the First 
Amendment to September 30, 2020.  
 
In the meantime, the vendor on the contract for deed which conveyed the Property 
(before tax forfeiture) to Eric Ringsred sued the County and DEDA to overturn the 
County’s sale of the Property to DEDA and a group of which Ringsred is a part sued to 
enjoin the demolition of the Property under the Minnesota Environment Rights Act.  
Both actions are still in process, rendering action to redevelop the Property impossible. 
 
Merge would still like to continue pursuing the Project.  Therefore this amendment 
would extend the term of the conditional option to May 30, 2022 and extend the 
timeframe for Merge’s performance of the intervening Milestones toward a development 
agreement.  It would also clarify that if the lawsuits were to prevent DEDA from fulfilling 
its obligations under the conditional option, it would be excused from such performance. 
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OPTION AGREEMENT 
SECOND AMENDMENT 

 
 
 THIS SECOND AMENDMENT entered into this _______ day of 

_______________, 2020, is by and between the Duluth Economic Development 

Authority, an economic development authority created and existing under Minnesota 

Statutes (1989) Chapter 469, hereinafter referred to as "DEDA" and Merge, LLC, an 

Iowa limited liability company, d/b/a Merge Urban Development Group, hereinafter 

referred to as “Developer”.   

 WHEREAS, on May 29, 2019, the parties entered into an Option Agreement 

bearing DEDA Contract No, 19 860 9111 in order to grant a conditional option to 

Developer to allow Developer to make the investment in time, money and effort to 

determine whether the Pastoret Terrace Building and the Paul Robeson Ballroom (the 

“Property”) can be feasibly developed, which Option Agreement was amended by the 

First Amendment to Option Agreement bearing DEDA Contract No. 20 860 942 dated 

January 30, 2020, which Option Agreement and First Amendment to Option Agreement 

are hereinafter jointly referred to as the “Agreement” and  

 WHEREAS, the Property includes contributing structures to the Duluth 

Commercial Historic District and is or was the subject of three lawsuits:  Respect Starts 

Here v. DEDA, 69DU-CV-18-953; Temple Corp. v. City of Duluth, 69DU-CV-18-2655; 

and King v. St. Louis County, 69DU-CV-17-529; and  

 NOW, THEREFORE, in consideration of the mutual covenants and conditions 

hereinafter contained, the receipt and sufficiency of which are hereby acknowledged, 

the parties hereto agree as follows:  

 

1.   That Section A of Article II of the Agreement is hereby amended to read as 

follows: 

In consideration of the terms and conditions of this Agreement, DEDA hereby 

grants to Developer an exclusive Conditional Option to purchase the Property for 
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the amount of the Purchase Price, which Conditional Option shall be effective 

beginning on the Commencement Date and continuing until May 30, 2022, or final 

resolution of the Lawsuits via Court order including all rights of appeal, settlement 

or other manner (the “Final Resolution of the Lawsuits”), whichever is later; unless 

sooner exercised, extended or terminated as hereinafter provided.  The Executive 

Director shall give Developer notice of the Final Resolution of the Lawsuits.  

During the term of the Conditional Option, Developer will determine site conditions 

and will analyze the market for various kinds of development, and the terms and 

conditions of the Development Agreement will be finalized.  If the Conditional 

Option is not exercised as of the latter of May 30, 2022, or the final resolution of 

the Lawsuits, the Conditional Option herein granted shall terminate and be of no 

further force and effect unless extended in writing and approved by a resolution of 

DEDA’s Board of Commissioners.  

    

2.   That Article VI of the Agreement is hereby amended to read as follows: 

The parties agree that it is critical to both of them that the development process 

for the Project proceed in an expeditious and orderly manner and, therefore, the 

parties agree that the following Milestones be met in the timeframes herein 

established, subject to the right of the parties to later agree to modifications 

thereof.  Developer shall submit to the Executive Director in writing evidence 

reasonably satisfactory to the Executive Director that the requirements of the 

Milestones have been fulfilled in the time frames set forth below.  Failure by the 

Developer to do so will permit but not require DEDA to terminate this Option 

Agreement. 

 A. Milestone 1. 

No later than October 31, 2021, Developer shall have presented to the 

Executive Director an outline of Developer’s proposed Project which 

includes a list of proposed uses to be developed on the Property, their 

approximate size in square feet, the footprint and elevations of structures 











RESOLUTION 20D-67 
 

RESOLUTION AUTHORIZING A LICENSE AGREEMENT WITH THE  
CITY OF DULUTH FOR THE USE OF DEDA LOT D  

 
 

 RESOLVED, by the Duluth Economic Development Authority (“DEDA”) that the 
proper DEDA officials are hereby authorized to execute a License Agreement (DEDA 
Contract No. 20 860 ___), substantially in the form of that attached hereto, with the City 
of Duluth for storage of bulk construction rock for Lakewalk restoration until May 31, 
2021, unless extended under the terms of the License Agreement. 
 
 Approved by the Duluth Economic Development Authority this 23rd day of 
September, 2020.  
 
 
 
____________________________ 
Executive Director 
 
 
STATEMENT OF PURPOSE:   
 
The purpose of this resolution is to authorize a License Agreement between DEDA and 
the City, for a small portion of the Lot D property located nearest Railroad Street. The 
Agreement will go into effect on October 1, 2020, and will terminate May 31, 2021.  
 

The City of Duluth requires space to store bulk rock for future use in Lakewalk 
restoration. To ensure this process can proceed in the most effective and cost efficient 
manner, the City has requested to use Lot D to temporarily store that rock over the 
winter of 2020/2021. 
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 LICENSE AGREEMENT 
 
THIS AGREEMENT is made by and between the Duluth Economic Development Authority 
(DEDA) and the City of Duluth (City). 
 
In consideration of the mutual covenants and conditions hereinafter contained, the parties hereto 
hereby agree as follows: 
 
 ARTICLE I 

LICENSE AND TERM 
 
DEDA hereby grants to City an exclusive license upon the terms and provisions stated herein, to 
enter onto certain property on DEDA “Lot D” as shown outlined in Blue on Exhibit “A” attached 
hereto (the Licensed Premises) for the sole purpose of storing bulk rock for purposes of future 
use for Lake Superior shoreline revetment.  Such rock shall be stored only on that portion of the 
Licensed Premises denoted as “Storage Area” on said Exhibit A. The term of this License 
Agreement shall commence on October 1, 2020, and shall continue until May 31, 2021, unless 
extended in writing by DEDA’s Executive Director (the “Executive Director”), at the Executive 
Director’s sole discretion, for one additional six-month period not to extend beyond November 30, 
2021.   
 

ARTICLE II 
COMPLIANCE WITH LAWS, PROTECTION OF OTHER PROPERTIES 

 
During the term of this Agreement, City, its officers, agents, employees, invitees and sub-licensee 
shall fully comply with all applicable laws. City, its officers, agents, employees, invitees, or sub-
licensee, nor anyone accompanying City, its officers, agents, employees, invitees or sub-licensee 
shall not place or deposit or allow to be placed or deposited any trash or garbage or allow to be 
deposited solid waste or liquid waste on or commit waste on or damage to the Licensed Premises 
or allow any public or private nuisance or other unlawful act or thing to take place on and from the 
Licensed Premises. 
 

ARTICLE III 
DEDA WARRANTY 

 
DEDA makes no representation, either expressed or implied, as to merchantability or fitness for 
any particular uses or other representations or warranties with respect to the condition of the 
Licensed Premises.  City accepts the Licensed Premises in an “as is” condition.   
 

ARTICLE IV 
ACCESS 

 
DEDA expressly reserves the right to the unlimited access to the Licensed Premises for 
authorized personnel at any time while this Agreement is in force for the purposes of inspection, 
in the event emergency or necessity, and to ensure that the provisions of this Agreement are 
complied with by City and its sublicensee.  DEDA will provide reasonable notice of such access 
to the City.    
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ARTICLE V 
INDEMNIFICATION 

 
A. General Indemnification 
As lawful consideration for using the Licensed Premises, City agrees to defend, indemnify, and 
hold harmless DEDA and their officers, agents, servants and employees from and against any 
and all losses, liens, claims, actions, demands, liabilities, judgments, penalties, injunctive relief, 
injury to person(s) or damage to the Licensed Premises, costs, damages and expenses by reason 
of any actual or alleged act or omission of City or its officers, agents, employees, invitees or sub-
licensee in connection with or relating to City’s use or occupancy of the Licensed Premises 
occurring during the term of this License Agreement, including spills or leaks. Upon ten (10) days’ 
written notice, City shall appear and defend all claims and lawsuits against DEDA growing out of 
any such injuries or damages. DEDA does not waive their immunities under state or federal law. 
DEDA shall have all rights available pursuant to the terms of this Article III against City under the 
provisions of Chapter 466, Tort Liability, Political Subdivisions, of the Minnesota Statutes, but 
subject to the limitations set forth in the provisions of Chapter 466, Tort Liability, Political 
Subdivisions, of the Minnesota Statutes. 
 
B. Environmental Indemnification 
In addition to the generality of the above, City hereby agrees that for itself, its 
successors and assigns that it will indemnify and save  DEDA  and its officers, agents, 
servants and employees and any person who controls DEDA within the meaning of the 
Securities Act of 1933 harmless from and against all liabilities, losses, damages, costs, 
expenses, including reasonable attorneys’ fees and expenses, causes of action, suits, 
claims, demands and judgments arising out of any condition existing on the Property 
which constitutes a violation of any environmental law or laws with regard to pollutants 
or hazardous or dangerous substances promulgated by the government of the United 
States or of the State of Minnesota or of any such duly promulgated rules and 
regulations of the United States Environmental Protection Agency or the Minnesota 
Pollution Control Agency or the presence on the Property, or the release or threatened 
release of  any element, compound, pollutant, contaminant, or toxic or hazardous 
substance, material or waste, or any mixture thereof, which otherwise causes injury or 
death to persons or damage to property, and that indemnification granted hereby shall 
include all costs of clean-up and  remediation and response costs, together with the 
costs incurred in proceedings before a court of law or administrative agency including 
attorneys’ fees, expenses, the fees and expenses of persons providing technical 
expertise addressing such problems including expert witnesses, the costs of preparing 
and securing approval of Response Action Plans as may be necessary to meet the 
requirements of the aforesaid agencies and any other costs and expenses of any kind 
whatsoever arising out of such conditions existing on the Property. 
C. Indemnification Procedures.   
Promptly after receipt by DEDA of notice of the commencement of any action with 
respect to which City is required to indemnify DEDA under this Article, DEDA shall notify 
City in writing of the commencement thereof, and, subject to the provisions as 
hereinafter stated, City shall assume the defense of such action, including the 
employment of legal counsel satisfactory to DEDA and the payment of expenses.  In so 
far as such action shall relate to any alleged liability of DEDA with respect to which 
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indemnity may be sought against City and DEDA shall have the right to employ 
separate counsel in any such action and to participate in the defense thereof, and the 
fees and expenses of such separate counsel shall be at the expense of Developer. 
 
 

ARTICLE VI 
 ASSIGNMENT AND SUBLICENSING 
 
The rights and obligations of City hereunder may not be assigned, subleased, sublicensed or in 
any other way transferred without the prior written approval of the Executive Director.   

 
ARTICE VII 

LICENSE FEE 
 

No License Fee shall be required as part of this agreement. 
 

ARTICLE VIII 
USE AND MAINTENANCE 

 
City agrees to exercise care in the use and maintenance of the Licensed Premises during the 
term of this License Agreement.  City agrees to pay for or repair upon demand any damage done 
to the Licensed Premises during the term of this License, including but not limited to damage to 
fencing.  City shall not make any alterations or improvements to the Licensed Premises without 
the prior written approval of the Executive Director.  City shall surrender the Premises at the 
termination of this Agreement in the condition found at commencement of this Agreement at no 
expense to DEDA. 
 
 

ARTICLE IX 
 ENTRY TO AND CLEANING OF LICENSED PREMISES 
 
In the event that DEDA determines that the City or its officers, agents, servants, employees, 
contractors or sub-licensees have caused or allowed any substance to be deposited on the 
Licensed Premises which would give rise to an indemnified event or circumstance pursuant to 
Article V above and an agency having proper jurisdiction requires clean up action, City shall 
properly clean up any such substance on the Licensed Premises or adjoining properties released 
during the term of this License Agreement in accordance with the agency’s standards.  In the 
event that City fails to clean-up such substance released or left on the Licensed Premises, DEDA 
may cause such clean-up and City shall be responsible for all costs of clean-up.  Payment shall 
be made upon invoice.  City shall not be responsible for the environmental condition of the 
Licensed Premises pre-dating this License Agreement.  
 
 

ARTICLE XI 
CONSENTS 

 
City shall contact and obtain consent of any regulatory agency having proper jurisdiction if such 
consent is required. 
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ARTICLE XII 
 NOTICES 
 
Notices hereunder shall be deemed sufficient if sent by regular United States mail, postage 
prepaid, addressed to the parties at the addresses set forth below or to such other respective 
persons or addresses as the parties may designate to each other in writing from time to time.  
Notice by mail shall be effective three (3) days after mailing. In the event of an emergency, DEDA 
may give oral notice which shall be effective immediately. 
 
 
If to DEDA: Executive Director 
   Duluth Economic Development Authority 
   411 West First Street   
   402 City Hall 
   Duluth, MN 55802 
 
If to City: City of Duluth 
   City Clerk’s Office 

411 W. 1st Street 
Duluth, MN 55802 
 

ARTICLE XIII 
APPLICABLE LAW 

 
This Agreement, together with all of its sections, terms and provision, is made in the State of 
Minnesota and shall be construed and interpreted according to the laws of the State of Minnesota.  
The appropriate venue and jurisdiction for any litigation hereunder shall be in a court located in 
St. Louis County, Minnesota.  However, litigation in the federal courts involving the parties shall 
be in the appropriate federal court within the State of Minnesota.  The parties to this Agreement 
waive any objections to the jurisdiction of these courts, whether based on convenience or 
otherwise. 
 

ARTICLE XIV 
SEVERABILITY 

 
In the event any provision of this Agreement shall be deemed invalid or unenforceable, the 
remaining provisions shall continue in force and effect and shall be binding upon the parties to 
this Agreement.   
 

ARTICLE XV 
NONWAIVER OF LIABILITY 

 
Nothing in this Agreement constitutes a waiver by DEDA of any statutory or common law 
defenses, immunities, or limits on liability.  The liability of DEDA shall be governed by the 
provisions of the Minnesota Municipal Liability Tort Act, Minn. Stat. 466.04. 
 
 

ARTICLE XV 
WAIVER 
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Any waiver by either party of any provision of this Agreement will not imply a subsequent waiver 
of that or any other provision. 
 

ARTICLE XVII 
AMENDMENTS 

 
Any amendments to this Agreement shall be in writing and shall be executed by the same parties 
who executed the original agreement or their successors in office. 
 

ARTICLE XVIII 
NO THIRD PARTY RIGHTS 

 
Nothing in this Agreement confers or purports to confer a third party any benefit or any right to 
enforce any term of this Agreement. 
 

ARTICLE XIX 
LAWS, RULES AND REGULATIONS 

 
The City agrees to observe and comply with all laws, ordinances, rules and regulations of the 
United States of America, the State of Minnesota and the City of Duluth with respect to their 
respective agencies which are applicable to its activities under this Agreement. 
 

ARTICLE XX 
COUNTERPARTS/FACSIMILE/E-MAIL SIGNATURES 

 
This Agreement may be executed in any number of counterparts and by different parties on 
separate counterparts, each of which counterparts, when so executed and delivered, shall be 
deemed to be an original and all of which counterparts, taken together, shall constitute one and 
the same Agreement. Facsimile and E-mail signatures shall be binding on the transmitting party 
and shall have the same force and effect as if the original signature had been delivered. 
 

 
ARTICLE XXI 

ENTIRE AGREEMENT 
 
This Agreement, including Exhibit A, constitutes the entire agreement between the parties and 
supersedes all prior written and oral agreements and negotiations between the parties relating to 
the subject matter hereto.  There are no representations, warranties, or stipulations either oral or 
written not herein contained.  



6 
 

IN WITNESS WHEREOF, DEDA and City have caused this Agreement to be executed by their 
duly authorized officers as of the date first below written. 
 
 
 
DULUTH ECONOMIC DEVELOPMENT   CITY OF DULUTH 
AUTHORITY 
 
 
                                                                     _________________________________                                                      
President  Mayor     
 
 
_______________________ ______________________ 
Secretary City Clerk 
 
 
______________________ _______________________ 
Date       Date 
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EXHIBIT A 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
  

 

DO NOT DRIVE ON OR 
DISTURB 

APPROVED 
STORAGE 

AREA 
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Railroad Street 



RESOLUTION 20D-68 
 

RESOLUTION AUTHORIZING SUBRECIPIENT AND PREDEVELOPMENT 
AGREEMENT WITH STAR NW LLC FOR THE NORTHWEST IRON LOT IN THE 

AMOUNT OF $50,000 
 

RESOLVED, by the Duluth Economic Development Authority ("DEDA") that the 
proper DEDA officials are hereby authorized to enter into a sub-recipient and 
predevelopment agreement (DEDA Contract No. 20 860 ___), substantially in the form of 
that attached hereto, with Star NW LLC. to act as the sub-recipient  of the DEED grant 
to perform further investigation of the environmental conditions of the Northwest Iron 
Parking Lot and to engage in other pre-development work for the property in the amount 
of not-to-exceed $50,000, payable to Fund 860. 
 

Approved by the Duluth Economic Development Authority this 23rd day of 
September, 2020. 
 
ATTEST: 
 
 
 
                                               
Executive Director 
 
 
STATEMENT OF PURPOSE: The purpose of this resolution is to authorize the 
execution of an agreement with Star NW LLC to act as the sub-recipient of the DEED 
grant to perform further environment investigation of the Marine Iron lot and to engage 
in further pre-development investigation to determine the how best to redevelop the lot 
for the mutual benefit of the owners, the City, DEDA and the Canal Park business 
district. 
 
Approximately 2/3 of the Marine Iron lot, located between Grandma’s and the DeWitt 
Seitz Building, is owned by or will soon be owned by Star NW. The remaining ½ is 
owned by the City and managed by DEDA by agreement. Previous to the present 
ownership, the property was used as a scrap yard. To date a significant amount of 
environmental investigation has been performed but more needs to be done. 
 
DEDA requested and received a DEED grant for further investigation in the amount of 
$50,000 based on the need for it and the desire of the owners to explore redevelopment 
of the lot to better utilize a very important piece of property in the Canal Park area.  
Under the Agreement, Star NW will cause the investigation to be carried out, the 
necessary reports to be made to DEED, will generate a Response Action Plan for the 
property and will cooperate with DEDA in developing plans for the redevelopment of the 
property.  They will also supply the required matching funds for the DEED grant of 
almost $17,000. 
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PRE-DEVELOPMENT AGREEMENT 

DULUTH ECONOMIC DEVELOPMENT AUTHORITY 

STAR NW LLC 

NORTHWESTERN IRON PARKING LOT 

 THIS AGREEMENT entered into as of September __, 2020, between the 

DULUTH ECONOMIC DEVELOPMENT AUTHORITY, An economic 

development authority created and existing under Minnesota Statutes (198910 

Chapter 469, hereinafter referred to as “DEDA”, and STAR NW LLC, a limited 

liability company created and existing under the laws of the State of Minnesota, 

hereinafter referred to as “Developer”. 

 WHEREAS, City of Duluth is the owner of the hereinafter-described “City 

Property” located in the Canal Park Business District of Duluth; and  

 WHEREAS, Developer is the owner of the hereinafter-described “Developer 

Property” located in the Canal Park Business District of Duluth; and 

 WHEREAS, by agreement between the parties, the City Property and the 

Developer Property, hereinafter-described as the “Property”, is presently operated 

by City as a public parking lot for the benefit of the Canal Park Business District 

and the visiting public; and 

 WHEREAS, said City has delegated the environmental clean-up and the 

redevelopment of the Property to DEDA; and 

 WHEREAS,  by virtue of the use of the Property by prior owners, it is 

anticipate that the Property requires some environmental remediation of a yet-to-

be-determined character and extent to allow for redevelopment and is in need of 

further environmental and geotechnical investigation to determine what level of 

remediation may be necessary and appropriate and to determine the future use of 

the Property; and 

 WHEREAS, the DEDA has secured a Contamination Investigation and RAP 

Development Program Grant from the State of Minnesota Department of 

Employment and Economic Development in the amount of $50,000 to conduct 
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additional investigation, over and above that which has occurred to date, and to 

assist in the development of Response Action Plan for the remediation of the 

Property; and  

 WHEREAS, the parties have determined that it is in their best interests and 

the best interests of the Canal Park Business District to explore options for the 

highest and best reuse of the Property and means and methods of instituting such 

reuse. 

 NOW THEREFORE, in consideration of the mutual covenants and 

conditions hereinafter contained, the parties hereto hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

For the purposes of this Agreement, the following words and phrases shall have the 

meanings hereinafter ascribed to them: 

A. Application: shall mean DEDA’s Application to DEED for a Contamination 

Investigation and RAP Development Grant for the Canal Park 

Redevelopment Project dated April 29, 2020, a copy of which is attached 

hereto and made a part hereof as Exhibit A. 

B. City: Shall mean the City of Duluth. 

C. City Property: shall mean that property in the Canal Park Business District 

of Duluth located in St. Louis County, Minnesota described on Exhibit B 

attached hereto and made a part here. 

D. DEED: shall mean the State of Minnesota Department of Employment and 

Economic Development. 

E. Developer Property: shall mean that property in the Canal Park District of 

Duluth located in St. Louis, Minnesota described on Exhibit C attached 

hereto and made a part here. 

F. Eligible Costs: shall mean Eligible Costs as defined in the Grant Agreement. 

G. Contractor: shall mean an environmental consultant contracted by Developer 

to implement the Work Plan and to draft and secure approval of the RAP, 

having proven expertise and experience in performing such work, the 

identity of which is approved by the Director. 
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H. Director: shall mean the Executive Director of DEDA or the Director’s 

designee. 

I. Grant: shall mean that Contamination Investigation and RAP Development 

Program Grant from the State of Minnesota Department of Employment and 

Economic Development, Business and Community Development Division to 

the DEDA bearing Grant No. CCGP-20-0010-Z-FY20, Canal Park 

Redevelopment Project in the amount of $50,000. 

J. Grant Agreement: shall mean that Grant Agreement between the DEDA and 

DEED granting the Grant Funds to the DEDA pursuant to the Grant, a copy 

of which Grant Agreement is attached hereto and made a part hereof as 

Exhibit D.  The Grant Agreement includes the Application by reference. 

K. Grant Funds: shall mean the funds granted to the DEDA pursuant to the 

Grant and the Grant Agreement. 

L. MPCA: shall mean the State of Minnesota Pollution Control Agency. 

M. Project: shall mean the implementation of the Work Plan and the drafting 

and securing of approval of the RAP. 

N. Property: shall mean the City Property and the Developer Property. 

O. RAP: shall mean a Remedial Action Plan for the remediation of 

environmental contamination on the Property meeting the standards of the 

MPCA and conforming to MPCA’s format requirements. 

P. State: shall mean the State of Minnesota. 

Q. Work Plan: shall mean the “Work Plan for additional Investigation, Former 

Northwestern Iron & Metal Site, Duluth, MN 55802, MPCA Site ID: 

BF0001464” prepared for Developer and MPCA by Vieau Associates as 

Project No. 28.0240071 dated April 16, 2020, attached hereto and made a 

part hereof as Exhibit E, as modified by that certain letter to Kristine Barnes, 

STAR NW, LLC dated April 28, 2020 from Amy K. Hadiaris, P.G. , 

supervisor, Redevelopment Unit, Remediation Division and Mark E. 

Koplitz, Project Manager, Petroleum Brownfields Program Remediation 

Division, MPCA, a copy of which is attached hereto as Exhibit F. 
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ARTICLE II 

GRANT 

A. Subgrant to Developer 

 Subject to the terms and conditions of this Agreement, DEDA does hereby 

subgrant to Developer and Developer does hereby accept from DEDA the 

subgrant of the Grant Funds for the purpose of implementing the Project, all 

as described in the Work Plan, as is required by MPCA for the approval of 

the RAP and as further described herein, in the Grant Agreement and in the 

Application.  In the event of a conflict between the terms of this Agreement, 

the Grant Agreement and the Application, the provisions of these documents 

shall be controlling in the following order: this Agreement; the Grant 

Agreement; and the Application. 

B. Developer Bound 

 Developer agrees that to the extent that the Grant Agreement imposes any 

requirements or obligations on the implementation of the Project or upon the 

availability of Grant Funds to allow DEDA to meet its obligations under the 

Grant Agreement or to reimburse either the DEDA or Developer for any 

portion of the Eligible Costs of the Project, Developer shall be bound by the 

terms, conditions and limitations contained in the Grant Agreement. 

C. Developer Cooperation 

 Developer hereby commits that it will cooperate fully with DEDA in 

assisting the DEDA to meet all of its obligations under the Grant Agreement 

to the extent that it can, including but not limited to providing all 

information and documentation required by DEED under the Grant 

Agreement in order to demonstrate compliance with the requirements of the 

Grant and allowing access to the Grant Funds. 

D. Required Provisions 

 Developer shall be bound by all conditions of the Grant Agreement, 

including but not limited to the following: 

 1, Developer shall comply with all applicable state, federal and 

local laws, rules and regulations applicable to the performance if its 

work pertaining to the Project. 
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 2. Developer shall be in compliance with all applicable OSHA 

regulations, especially the federal Hazardous Waste Operations and 

Emergency Response Standards (29 DFR 1910. 120 and 29 DFR 

1926.65). 

 3. Developer shall ensure that all contractors and subcontractors 

performing work covered by this Agreement are paid for their work 

that is satisfactorily completed. 

 4. Developer shall list any vacant or new positions with the state 

workforce center if it receives $200,000 or more a year in grants from 

the State.  If applicable, the business or private enterprise shall list any 

job vacancy in its personnel complement with Minnesota Works.net at 

www.minnesotaworks.net as soon as it occurs. 

 

ARTICLE III 

WORK PLAN AND RAP 

A. Developer to Contract for Project 

 Developer shall contract for the services of a Contractor to provide all 

services required implementation of the Project, subject to the terms and 

conditions of this Agreement.  The identity of the selected Contractor shall 

be subject to the prior approval of the Director, which approval shall not be 

unreasonably withheld.  The agreement for the Contractor’s services shall be 

solely between the Developer and the Contractor so selected and Developer 

shall be solely responsible for paying for the services of said Contractor.   

B. Required Contract Provisions 

 The contract between Developer and the Contractor shall include the 

following provisions: 

1. Developer agrees that it contract with Developer shall require that the 

Contractor shall deem DEDA to be its client along with Developer 

and the Contractor shall owe the same  duties, responsibilities and 

obligations to DEDA to the same extent that it owes such duties, 

responsibilities and obligations to Developer. 

http://www.minnesotaworks.net/
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2. Contractor and any subcontractors of Contractor shall comply with all 

applicable state, federal and local laws, rules and regulations 

applicable to the performance if its work pertaining to the Project. 

3. Contractor and all subcontractors of Contractor shall be in compliance 

with all applicable OSHA regulations, especially the federal 

Hazardous Waste Operations and Emergency Response Standards (29 

DFR 1910. 120 and 29 DFR 1926.65). 

4. Contractor shall agree that the RAP drafted by it as part of the Project 

shall be subject to the approval of Director and the Developer prior to 

its submission to the MPCA, shall submit said RAP to the MPCA on 

behalf of DEDA, the DEDA and the Developer and that Contractor 

shall perform all reasonable work necessary to progress  toward the 

MPCA’s approval of the RAP. 

 

ARTICLE IV 

REIMBURSEMENT FOR PROJECT ELIGIBLE COSTS 

A. Request for Partial Reimbursement 

 Subject to the receipt by the DEDA of Grant Funds to reimburse Developer 

for Eligible Costs incurred by Developer in the implementation of the 

Project and subject to the limitations of Paragraph C below, Developer may, 

no more frequently than monthly, submit a request for reimbursement of 

Eligible Costs to the Director in a form approved by the Director and DEED; 

such request shall be accompanied by such documentation as the Director  

deems reasonably necessary to demonstrate compliance with the 

requirements of the Grant Agreement and this Agreement and shall also be 

accompanied by such other documentation as shall be reasonably requested 

by the Director which shall include evidence that all contractor and 

subcontractors of Developer and the Contractor have been paid.  Funds 

expended by Developer for Eligible Costs prior to the effective date of this 

Agreement can be included for reimbursement under this Paragraph if 

approved by the Director and DEED. 

 

 



7 

 

B. Partial Reimbursements 

 Upon receipt of the request for partial reimbursement with supporting 

documentation approved by the Director as provided for in Paragraph A 

above, and subject to the provisions of that Paragraph, the DEDA will 

forward said request and documentation to DEED for their review, approval 

and for payment thereof by DEED from the Grant Funds.  Upon receipt by 

DEDA of such Grant Funds, DEDA will reimburse Developer said Eligible 

Costs documented in said request for partial reimbursement up to the amount 

of Grant Funds so received, subject to the limitations of Paragraph C below. 

C. Final Payment 

 Notwithstanding the provisions of Paragraphs A and B above, the parties 

agree that DEDA may hold and not be required to reimburse Developer up 

to $10,000 of Grant Funds until such time as the MPCA has approved the 

RAP.  Upon the Director’s determination that MPCA has approved the RAP 

and that the Developer has satisfactorily performed its obligations under 

Articles II and III above, including the requirements of Paragraphs A and B 

above, DEDA shall make final payment of all Eligible Costs of the Project 

reimbursable under the terms of the Grant, the Grant Agreement and this 

Agreement to Developer. 

D. Matching Funds 

 Developer agrees to provide matching funds for the Grant Funds as required 

by the Grant in the amount of not less than $16,666.67 from sources other 

than DEDA, the City or the State of Minnesota.  Funds expended by 

Developer for Eligible Costs prior to the effective date of this Agreement 

may be included as part of Developer’s matching funds obligations under 

this Paragraph if approved by the Director and DEED. All requests for 

reimbursement shall include evidence satisfactory to the Director that 

Developer has paid matching funds to a third party equal to at least twenty-

five (25%) percent of the amount of the reimbursement claimed over and 

above the amount of such reimbursement claimed. 

E. Time for Submission of Reimbursement Claim 

 All claims for reimbursement of Grant Funds under this Agreement shall be 

submitted to DEDA no later than May 30, 2022. 
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F. Funding Source 

 All payments to Developer hereunder shall be payable from DEDA Fund 

860. 

 

ARTICLE V 

TERM OF PROJECT 

 The parties agree that, subject to any delays in the MPCA’s process of 

approval of the RAP, that the Project shall be completed by December 31, 2020 

unless said term is extended in writing by mutual agreement of the Director and the 

Developer; provided the Term of this Agreement shall include the Term of the 

Grant Agreement, including the “Survival of Terms” as set forth in Section 1.3 

thereof and any terms of this Agreement which by their nature extend beyond 

termination of this Agreement shall survive and bind the parties and their 

successors and assigns. 

 

ARTICLE VI 

FUTURE REDEVELOPMENT 

A. General Intent 

 In addition to determining the extent of environmental issues existing on the 

Property and securing approval of the RAP, it is the intent of the parties to 

explore the practical and financial feasibility of various developments that 

could be developed on the Property and to determine their desirability and 

relative benefits to DEDA, to the City, to the Developer, to the Canal Park 

Business District and to the City of Duluth as a whole.  With this as a goal, 

the parties commit to work together cooperatively to secure the relevant data 

and information which would contribute to plans to redevelop the Property 

in a manner meeting the goals of this Agreement. 

B. Joint Development Plan for Property 

 In order to fulfill the goals and objectives set forth in Paragraph A above, the 

parties hereby agree to cooperate fully and to use their best efforts to 

develop a joint plan for the redevelopment of the Property which may 
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include new public parking including a parking structure, new retail 

development, other new private development, new infrastructure to serve 

new development on the Property and other modifications to the Property.  

Issues to be addressed in said joint plan will include any title issues with 

regard to either the City Property or the Developer Property, potential future 

ownership of the Property and any development thereon as well as use and 

control of the Property and such development, and the nature and character, 

type and extent any development on the Property. 

C. Joint Technical Evaluation—Cost 

 The parties agree to work together to agree on the contracting for the 

services of consultants to provide the parties with information, data, 

investigation, analysis or other advice which they agree will be useful to the 

parties in determining the joint plan referenced above.  Upon the Director 

and Developer agreeing in writing on the parameters of the services to be 

provided and the identity of the consultant to provide them, Developer shall 

enter into a contract or contracts for such services with such identified 

consultant and shall pay such consultant for the costs of such services.  Any 

such contract will be subject to the prior written approval of the Director.  

Upon proof of payment by Developer of such costs for such agreed-upon 

services, DEDA will reimburse Developer for one-third (1/3) of the costs 

thereof, said sums to be payable from Fund 860.  Such consultant shall owe 

the same duties, responsibilities and obligations to DEDA to the same extent 

that it owes such duties, responsibilities and obligations to Developer and 

the information, data, investigation, analysis or other advice produced by 

such consultant shall be deemed to jointly owned by both Developer and 

DEDA and both parties shall have equal access thereto.  Provided, however, 

that DEDA shall not be obligated to reimburse Developer for the costs of 

any contract for consultant services pertaining to the development of 

information, data, investigation, analysis or other advice pertaining to the 

development of private development on the Property or pertaining to the 

provision of public financing of such development including, but not limited 

to, tax increment financing or tax abatement. 

D. Separate Technical Evaluation—Cost 

 Nothing herein shall prevent either party from contracting at their sole 

initiative and cost the services of a consultant or consultant to provide the 
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contracting party with information, data, investigation, analysis or other 

advice without the agreement of the other party, provided that party so doing 

shall be solely responsible for paying for the costs thereof.  Any information, 

data, investigation, analysis or other advice generated as a result of such a 

contract shall be the sole property of the contracting party and the 

contracting party shall not be obligated to share such information, data, 

investigation, analysis or other advice with the non-contracting party.  

E. Article Commitment 

 The parties agree that the time frame in which the parties commitments 

under this Article can be completed is dependent on many factors beyond 

the control of the parties at this time and to the parties’ reasoned ability to 

reach consensus on the above-referenced joint plan for redevelopment.  

Therefore, after satisfactory performance of all obligations under this 

Agreement except for the obligations of this Article, either party may 

terminate this Agreement without cause upon thirty (30) days prior notice to 

the other party; provided that in the event that the Director has approved any 

contract for services as provided for in Paragraph C above, DEDA shall 

continue to be obligated to pay its share of the costs of such contract, subject 

to satisfactory performance thereof. 

 

ARTICLE VII 

TERMINATION or REDUCTION 

A. For Cause 

 DEDA may terminate this Agreement in the event that the Director or the 

State determines that the Developer or any contractor, including Contractor, 

providing services under the Agreement has violated any of the terms or 

conditions of this Agreement, that Grant Funds were improperly paid to by 

DEDA to Developer, that reasonable progress has not been made or that the 

purposes for which the Grant Funds were granted have not been or will not 

be fulfilled.  In the event that Grant Funds were improperly paid to 

Developer, DEDA shall be entitled to recover the entire amount of any such 

improper payment from Developer. 
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B. By the State 

 In addition to the foregoing, DEDA may terminate this Agreement in the 

event that the State fails to obtain funding from the Minnesota State 

Legislature and as a result terminates the Grant or the State reduces the 

amount of the Grant Funds granted to DEDA for the Project.  If the State so 

reduces the amount of Grants Funds for the Project, DEDA shall have the 

option of reducing the scope of services to be provided for the Project or of 

terminating this Agreement altogether.  In the event that there are Grant 

Funds available to pay Eligible costs, DEDA will endeavor to reimburse 

Developer for Eligible Costs outstanding and unpaid up to the amount of 

such Grant Funds, subject to the provisions of Article IV above. 

 

ARTICLE VIII 

INDEPENDENT CONTRACTOR 

Nothing contained in this Agreement is intended to, or may be construed in 

any manner, as creating or establishing the relationship of employer/employee 

between the parties. The Developer will at all times remain an independent 

contractor with respect to the services to be performed under this Agreement. 

DEDA is exempt from payment of all unemployment compensation, FICA, 

retirement, life and/or medical insurance and workers' compensation insurance 

because the Developer is an independent contractor. 

 

ARTICLE IX 

INDEMNIFICATION AND HOLD HARMLESS 

The Developer shall hold harmless, defend and indemnify the DEDA and 

DEED from any and all liability, claims, actions, suits, charges, damages, losses, 

costs, expenses, and judgments whatsoever, including reasonable attorneys’ fees, 

that arise directly or indirectly out of the Developer’s, its contractor’s or 

subcontractor’s performance or nonperformance under this Agreement.  Claims 

included in this indemnification include any claims asserted pursuant to the 

Minnesota Environmental Response and Liability Act (MERLA), Minnesota 

Statutes, Chapter 115B; the Federal Comprehensive Environmental Response 

Compensation and Liability Act of 1980 (CERCLA) as amended, United States 
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Code Title 42, Sections 9601 et. seq.; and the Federal Resource Conservation and 

Recovery Act of 1976 (RCRA) as amended, United States Code Title 42, Sections 

6901 et. seq. 

 

ARTICLE X 

INSURANCE 

A. Insurance Required.  

 During the term of this Agreement, Developer and its  contractors and 

subcontractors rendering services being paid with funds from this 

Agreement shall procure and maintain Public Liability and Automobile 

Liability Insurance written on an “occurrence” basis under a Comprehensive 

General Liability Form with “Broad Form” property damage liability 

coverage, with XCU exclusion removed, in limits of not less than 

$1,500,000 per occurrence for personal injury, bodily injury and death, and 

limits of $1,500,000 for property damage liability, and twice the limits 

provided when a claim arises out of the release or threatened release of a 

hazardous substance.  If per person limits are specified, they shall be for not 

less than $1,500,000 per person and be for the same coverages.  Coverages 

of Developer and its contractors/subcontractors shall include: 

 1. Public liability including premises and operations coverage; 

 2. Independent contractors’ protective contingent liability; 

 3. Personal injury; 

 4. Owned, non-owned, and hired vehicles; 

 5. Contractual liability covering customary construction 

  contract and subcontract indemnity provisions; 

 6. Products—completed operations; and 

 7. Workers’ Compensation coverage in required  

  statutory limits.  Policy shall carry an “all states” endorsement. 

B. Additional Insurance Requirements.   

 All insurance required in this Article shall be taken out and maintained in 

responsible insurance companies organized under the laws of the United 

States and licensed to do business in Minnesota.  DEDA shall be named as 

an additional insured under the Public Liability and Automobile Liability 

Insurance.  DEDA does not represent or guarantee that the types of limits or 
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coverages provided above are adequate to protect Developer’s interests and 

liabilities.   

C. Certificates of Insurance.   

 Certificates showing that the above-described insurance is carried in the 

specified amounts shall be furnished to DEDA prior to the disbursement of 

any of the Subgrant proceeds, and a certificate showing continued 

maintenance of such insurance shall be on file with DEDA during the term 

of this Agreement.  The form of each certificate of insurance shall contain an 

unconditional requirement that the insurer notify DEDA without fail not less 

than 30 days prior to any cancellation, non-renewal or modification of the 

policy or coverages evidenced by said certificate and shall further provide 

that failure to give such notice to DEDA will render any such change or 

changes in said policy or coverages ineffective as against DEDA. 

D. Contractor/Subcontractor Evidence of Insurance.   

 The Developer must not commence work until any and all 

contractors/subcontractors have obtained the required proof of insurance 

which clearly evidences required insurance coverages. If the Developer fails 

to furnish proof of insurance coverages from the contractors/subcontractors 

when requested by the DEDA, the DEDA may withhold payments and/or 

pursue any other rights or remedy allowed under this Agreement, law, 

equity, and/or statute. 

 

ARTICLE XI 

ADMINISTRATIVE REQUIREMENTS 

A. Accounting Standards.  

 Developer agrees to maintain the necessary source documentation and 

enforce sufficient internal controls as dictated by generally accepted 

accounting practices to properly account for expenses incurred under this 

Agreement. 

B. Records. 

 1.  Retention.   

 Developer shall maintain adequate financial records consistent with 

generally accepted accounting principles.  Audits and records, 

including but not limited to all financial and environmental documents 
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related to the funds provided under this Agreement, shall be 

accessible to authorized representatives of the DEDA for purposes of 

examination and audit.  In addition, Developer shall give DEED, the 

Legislative Auditor, and the State Auditor’s Office, through any 

authorized representatives, access to and the right to examine all 

records, books, papers, and documents related to this Agreement for a 

minimum of six years from the end of the Investigation Grant 

Agreement term end date.    

 2. Close-Out.  

 Developer’s obligation to the DEDA does not end until all close-out 

requirements are completed. Activities during this close-out period 

include: making final payments, disposing of program assets 

(including the return of all unused materials, equipment, unspent cash 

advances, program income balances, and receivable accounts to the 

DEDA), determining the custodianship of records and resolving audit 

findings. 

C. Procurement.   

 Developer must maintain an inventory record of all nonexpendable personal 

property procured with funds provided under this Agreement.  Program 

income is income generated from grant-funded activities, including interest 

earned on grant funds.  All unexpended program income must revert to the 

DEDA upon termination of this Agreement. 

 

Article XII 

MISCELLANEOUS 

A. Assignability.  

 Developer may not assign or transfer any interest in this Agreement 

(whether by assignment or novation) without the prior written consent of the 

Director; provided, however, that claims for money due or to become due to 

the Developer from the DEDA under this Agreement may be assigned to a 

bank, trust company, or other financial institution without such approval. 

Notice of any such assignment or transfer must be furnished promptly to the 

DEDA. 
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B. Antitrust.   

 Developer hereby assigns to the State of Minnesota any and all claims for 

overcharges for goods and/or services provided in connection with this 

contract resulting from antitrust violations which arise under the antitrust 

laws of the United States and the antitrust laws of the State of Minnesota.  

C. Government Data Practices.   

 Developer must comply with the Minnesota Government Data Practices Act, 

Minnesota Statute Chapter 13, as it applies to all data provided by DEDA 

under this Agreement and as it applies to all data created, collected, 

received, stored, used, maintained, or disseminated by Developer under this 

Agreement.  The civil remedies of Minnesota Statute §13.08 apply to the 

release of the data referred to in this clause.  If Developer receives a request 

to release the data referred to in this clause, Developer must immediately 

notify DEDA.  DEDA will give Developer instructions concerning the 

release of the data to the requesting party before the data is released.  

Developer’s response to the request shall comply with applicable law.   

D. Intellectual Property Rights.   

 In the event that Developer secures a copyright protection on any of the 

materials, reports, or data created as part of the project, Developer agrees to 

and does hereby grant to the State of Minnesota and its officers, agents, and 

employees, acting within the scope of their official duties, a royalty-free, 

non-exclusive, and irrevocable license to publish, translate, reproduce, 

deliver, perform, dispose of, and to authorize others to do so for use by the 

State, its divisions, instrumentalities and local subdivisions, all material now 

or hereafter covered by any such copyright. 

E.  Publicity.   

 Any publicity regarding the subject matter of this Agreement must identify 

the State of Minnesota as the sponsoring agency.  For purposes of this 

provision, publicity includes notices, informational pamphlets, press 

releases, research, reports, signs, and similar public notices prepared by or 

for the Developer individually or jointly with others, or any subcontractors, 

with respect to the program, publications, or services provided resulting 

from this Agreement.  For DEED logos and formatting, please contact Laura 

Winge at 651-259-7173 or laura.winge@state.mn.us. 

  

mailto:laura.winge@state.mn.us
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F. Conflict of Interest.   

 The State of Minnesota through DEDA will take steps to prevent individual 

and organizational conflicts of interest in reference to Developer per 

Minn.Stat.§16B.98 and Department of Administration, Office of Grants 

Management, Policy Number 08-01 Conflict of Interest Policy for State 

Grant-Making. When a conflict of interest concerning State grant-making 

and subsequent DEDA grant-making is suspected, disclosed, or discovered, 

transparency shall be the guiding principle in addressing it. 

G. Subcontractors 

All of the above provisions apply to any subcontractors of Developer and 

subcontractors of such subcontractors and applicable language must be included in 

agreements with such parties. 

 

ARTICLE XIII 

NOTICES 

Communication and details concerning this Agreement must be transmitted by 

U.S. mail or by email addressed to the following Agreement representatives: 

 

DEDA:  

Duluth Economic Development Authority 

 Attn:  Adam Fulton, Deputy Director, Planning and Development 

Room 160 City Hall 

411 W. 1st Street 

Duluth, MN 55802 

Telephone: (218) 730-5324 

 Developer: 

 Star NW LLC 

 C/O Grandma’s Restaurant 

  Attn: Brian Daugherty 

 525 Lake Avenue South 

 Duluth, MN 55802 
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ARTICLE XIV 

SEVERABILITY.   

 In the event any provision herein shall be deemed invalid or unenforceable, 

the remaining provisions shall continue in full force and effect and shall be binding 

upon the parties to this Agreement. 

 

ARTICLE XV 

ENTIRE AGREEMENT.   

 This Agreement, including all Exhibits thereto constitutes the entire 

Agreement between the DEDA and Developer and supersedes all prior written and 

oral agreements and negotiations between the parties relating to the subject matter 

hereto. 

 

ARTICLE XVI 

GOVERNING LAW AND VENUE.  

 This Agreement will be governed by, and construed in accordance with, the 

laws of the State of Minnesota.  The appropriate venue and jurisdiction for any 

litigation hereunder shall be in a court located in St. Louis County, Minnesota. 

 

ARTICLE XVII 

COUNTERPARTS.  

 This Agreement may be executed in two or more counterparts, each of  
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which is deemed an original, but all of which taken together constitute one and the 

same agreement. 

 

 IN WITNESS WHEREOF, the parties have hereunto set their hands the day 

and date first above shown. 

 

DULUTH ECONOMIC     STAR NW LLC, a Minnesota   

 DEVELOPMENT AUTHORITY  limited liability company 

 an economic development authority 

 under M.S. chapter 469 

 

By:__________________________________ By: _____________________  

 Matt Cartier 

Its President      _____________________ 

Its _________________ 

 

By: __________________________________  

 Zack Filipovich 

 Its Secretary  

 

Approved:       Countersigned: 

 

 

_________________________    ___________________ 

Assistant City Attorney     City Auditor 

 

 

  

 

 

 

 

 



RESOLUTION 20D-69 
 

RESOLUTION AUTHORIZING AGREEMENT WITH JMM LLLP FOR MODIFICATONS 
TO THE HOLIDAY MALL PARKING RAMP IN THE AMOUNT OF $25,339.54 

 
RESOLVED, by the Duluth Economic Development Authority ("DEDA") that the 

proper DEDA officials are hereby authorized to enter into Agreement (DEDA Contract No. 
20 860 ___), substantially in the form of that attached hereto, with JMM LLLP. To 
reimburse them for the costs of modifications to the Holiday Mall Parking Ramp related 
to the conversion of First Street to two-way traffic in the amount of not-to-exceed 
$25,339.54, payable to Fund 860. 
 

Approved by the Duluth Economic Development Authority this 23rd day of 
September, 2020. 
 
ATTEST: 
 
 
 
                                               
Executive Director 
 
 
STATEMENT OF PURPOSE: The purpose of this resolution is to authorize the 
execution of an agreement with JMM LLLP to reimburse costs associated with 
modifications to the Holiday Inn and Holiday Center parking ramp related to the 
conversion of First Street to two-way traffic. This work is needed to facilitate the 
functional use of the ramp for the benefit of the Downtown Business District.  
 
The Holiday Inn and Holiday Center ramp will remain open for public parking, available 
both to businesses in the Holiday Center, along the skywalk, on First Street, and 
throughout downtown. The modifications to the ramp will allow for improved street 
functionality in this area of the downtown, supporting opportunities for improved 
business activity on First Street and enhancing the conditions for pedestrian safety.  
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AGREEMENT 
DULUTH ECONOMIC DEVELOPMENT AUTHORITY 

JMM, LLLP 
 
 

THIS AGREEMENT entered into this             day of           , 

2020, by and between the DULUTH ECONOMIC DEVELOPMENT 

AUTHORITY, an economic development authority created and existing 

under Minnesota Statutes (1989) Chapter 469, hereinafter referred to as 

"DEDA", and JMM, LLLP, a limited liability limited partnership under the 

laws of the State of Minnesota, hereinafter referred to as "Owner". 

WHEREAS, Owner is the owner and operator of the Holiday Inn 

parking ramp (the “Ramp”) along with the Holiday Inn hotel and the Holiday 

Center shopping mall in Duluth, Minnesota, located between West Superior 

Street and West 1st Street and 2nd and 3rd Avenues West; and 

WHEREAS, since the above Ramp was designed and constructed, 

1st Street has been a one-way street allowing only west-bound traffic and 

the Ramp was designed and constructed to conform to that traffic flow; and 

WHEREAS, the City of Duluth has determined that, since the 

completion of Interstate Highway 35 through Downtown Duluth, the traffic 

flow in Downtown has changed and that it is therefore in the best interests 

of the Downtown Business District and the City as a whole that 1st Street be 

converted to two-way traffic; and 

WHEREAS, in order to continue safe operations of the Ramp and 

the safe flow of traffic to and from the reconfigured 1st Street, traffic flow 

modifications to the Ramp traffic flow are required; and  

WHEREAS, Owner has requested the assistance of DEDA in 

financing the costs of the required Ramp modifications; and      

WHEREAS, DEDA has determined that there is significant public 

interest in supporting the economic viability of the Downtown Business 
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District by facilitating safe and convenient traffic flow to and from needed 

parking facilities in support of economic activity and tourism access to 

downtown amenities. 

    NOW, THEREFORE, in consideration of the mutual covenants and 

conditions hereinafter contained, the parties hereto agree as follows:  

ARTICLE I 

Construction 

A. Construction of Owner Projects 

Upon the signing of this Agreement but in no event later than 

November 1, 2020, Owner shall promptly commence 

construction of the Project, as described and detailed in 

Exhibit A attached hereto and made a part hereof in 

conformance with said Exhibit A. Construction of the Project 

as herein defined shall be completed no later than December 

31, 2020 except as hereinafter set forth in this Agreement.  

Provided, that the Executive Director may, in the exercise of 

his or her discretion, extend the time for completion of the 

Project for up to three (3) months, which extension shall be in 

writing. 

B. Owner to Bear All Costs of Project 

Subject to the terms and conditions of this Agreement, Owner 

specifically guarantees and agrees to bear all costs related to 

the development, completion and operation of the Project and 

any modifications thereto. 

 

 ARTICLE II 

Reimbursement 

 Upon completion of the construction of the Project by Owner, Owner 

may request that DEDA reimburse Owner for its actual costs thereof, up to 
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the amount of not to exceed Twenty-five Thousand, Three Hundred Thirty-

nine and 54/100s Dollars ($25,339.54).  Said request shall be 

accompanied by such documentation of actual costs paid as DEDA’s 

Executive Director may reasonably require.  Upon receipt of such request 

and such documentation and approval thereof by the Executive Director, 

DEDA will reimburse Owner for the actual costs of constructing the Project 

up to the amount set forth above, payable from Fund 860.   

   

ARTICLE III 

Ramp Operating Commitment 

 Owner hereby agrees that it will continue to operate the entire Ramp 

at all times as a public parking ramp available to the general public for public 

parking on a first-come, first-served basis subject to specific requirements 

of the Hotel and Shopping Center which are open to the public.   

 

ARTICLE IV 

Indemnification By Owner 

A. Generally 

Owner will to the fullest extent permitted by law, protect, 

indemnify and save DEDA and the City of Duluth and their 

officers, agents, servants, employees and any person who 

controls DEDA within the meaning of Securities Act of 1933, 

harmless from and against all liabilities, losses, damages, 

costs, expenses, including attorneys’ fees and expenses, 

causes of action, suits, claims demands and judgements of 

any nature arising from: 

1. Any injury to or death of any person or damage to 

property in or upon the Ramp or growing out of or in 

connection with the use or non-use, condition or 

occupancy of the Project or the Ramp or any part 
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thereof and the construction or installation of the 

Project on any portion of the Project and the Ramp.  

The foregoing indemnification shall not be limited in 

any way by any limitation on the amount or type of 

damage, compensation or benefits payable by or for 

the Owner, customers, suppliers or affiliated 

organizations under any Workers' Compensation Act, 

Disability Benefit Acts or any other Employee Benefit 

Acts. 

2. Any violation by Owner of any provision of this 

Agreement. 

3. Any violation of any contract, agreement or restriction 

related to the Project which shall have existed at the 

commencement of the term of this Agreement or shall 

have been approved by the Owner. 

4. Any violation of any law, ordinance, court order or 

regulation affecting the Project or the Ramp, or the 

ownership, occupancy or use thereof. 

B. Environmental Indemnification 

In addition to the generality of the foregoing above, Owner 

hereby agrees that for itself, its successors and assigns that 

it will indemnify and save the DEDA and the City of Duluth and 

their officers, agents, servants and employees and any 

person who controls the DEDA or the City within the meaning 

of the Securities Act of 1933 harmless from and against all 

liabilities, losses, damages, costs, expenses, including 

reasonable attorneys’ fees and expenses, causes of action, 

suits, claims, demands and judgments arising out of any 

condition created in the Project or the Ramp after the date of 

the signing of this Agreement which constitutes a violation of 
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any environmental law or laws with regard to pollutants or 

hazardous or dangerous substances promulgated by the 

government of the United States or of the State of Minnesota 

or of any such duly promulgated rules and regulations of the 

United States Environmental Protection Agency or the 

Minnesota Pollution Control Agency or the presence in the 

Project or the Ramp of any element, compound, pollutant, 

contaminant, or toxic or hazardous substance, material or 

waste, or any mixture thereof, which otherwise causes injury 

or death to persons or damage to property and that 

indemnification granted hereby shall include all costs of clean-

up, remediation, together with the costs incurred in 

proceedings before court of law or administrative agency 

including attorney's fees, expenses, the fees and expenses of 

persons providing technical expertise addressing such 

problems, including expert witnesses, the costs of preparing 

and securing approval of Response Action Plans as may be 

necessary to meet the requirements of the aforesaid agencies 

and any other costs and expenses of any kind whatsoever 

arising out of such conditions existing in the Project or on the 

Ramp. 

C. Indemnification Procedures 

Promptly after receipt by DEDA or the City of notice of the 

commencement of any action with respect to which the other 

party is required to indemnify the party receiving such notice 

under this Article, such indemnitee shall notify the indemnitor 

in writing of the commencement thereof, and, subject to the 

provisions as hereinafter stated, the indemnitor shall assume 

the defense of such action, including the employment of 

counsel satisfactory to the indemnitee and the payment of 
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expenses.  In so far as such action shall relate to any alleged 

liability of the indemnitee with respect to which indemnity may 

be sought against the indemnitor, the indemnitee shall have 

the right to employ separate counsel in any such action and 

to participate in the defense thereof, and the fees and 

expenses of such separate counsel shall be at the expense of 

the indemnitor.  

 

ARTICLE V 

Insurance 

 Owner shall provide for purchase and maintenance of such 

insurance as will protect Owner, DEDA and the City of Duluth against risk 

of loss or damage to the Project and the Ramp and any other property 

permanently located or exclusively used at the Project site and against 

claims which may arise or result from the maintenance and use of the 

Project, including operations conducted in connection with construction of 

improvements thereupon.  Such coverages shall include but shall not 

necessarily be limited to the following.  

 A. Insurance During Construction 

Owner, prior to commencement of construction work, shall 

procure or cause to be procured and maintain or require all 

contractors to procure and maintain the following insurance at 

not less than the limits of coverage or liability indicated during 

the period of construction as follows: 

  1. Public Liability Insurance 

Public Liability Insurance written on an occurrence 

basis under a Comprehensive General Liability Form 

with Broad Form property damage liability coverage, 

with XCU exclusion removed, in limits of not less than 

One Million, Five Hundred Thousand and 00/100ths 
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($1,500,000.00) Dollars aggregate per occurrence for 

personal injury, bodily injury and death, and limits of 

Five Hundred Thousand and 00/100ths ($500,000.00) 

Dollars for property damage liability.  If per person 

limits are specified, they shall be for not less than One 

Million Five Hundred Thousand and 00/100ths 

($1,500,000.00) Dollars per person and be for the 

same coverages.  Contractor shall also require such 

liability coverage of its subcontractors unless they be 

insured under contractor's policies.  Contractor’s and 

subcontractors' liability coverages shall include: 

   a. Contractors’ public liability--premises and 

    operations; 

   b. Independent contractors’ protective contingent 

    liability; 

   c. Personal injury; 

   d. Owned, non-owned, and hired vehicles; 

   e. Contractual liability covering customary 

construction contract and subcontract indemnify 

provisions; and 

   f. Workers’ Compensation coverage in required 

statutory limits.  Policy shall carry an all states 

endorsement.  In addition, employers’ liability 

coverage shall be maintained in limits of One 

Hundred Thousand and 00/100ths 

($100,000.00) Dollars per employee. 

 B. Requirements for All Insurance 

All insurance required in this Article XV shall be taken out and 

maintained in responsible insurance companies organized 

under the laws of the states of the United States and licensed 
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to do business in Minnesota. 

 C. Certifications 

The Owner shall be required to supply to the DEDA written 

certifications of insurance as required by the DEDA requiring 

the insurer to give the DEDA thirty (30) days' written notice 

prior to cancellation or modification of said insurance. 

 

ARTICLE VI 

Defaults and Remedies Therefore 

A. Owner General Defaults and Remedies 

1. General Events of Default 

The following shall be deemed to be general events of 

default by Owner under the terms and conditions of this 

Agreement to which the remedies set forth in 

Subparagraph 2 below shall be applicable except as 

otherwise set forth in this Agreement. 

a. Failure to pay Ad Valorum Real Estate Taxes as 

and when due and payable. 

b. Owner shall fail to observe or perform any of the 

terms, conditions, covenants or agreements 

required to be observed or performed by it or 

any successor or assigns of Owner pursuant to 

this Agreement and such failure shall continue 

for a period of sixty (60) calendar days after 

DEDA has, pursuant to the provisions of this 

Agreement, given written notice to Owner of 

such default or, in the event that such default 

shall be incapable of cure during said sixty (60) 

day period, shall have failed to commence to 

cure said default within sixty (60) days of the 
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date of said notice and to diligently pursue the 

same to completion. 

c. Owner fails to complete its obligations under 

Articles IV or V as set forth above on or before 

December 31, 2020. 

 

2. General Remedies 

Except as otherwise set forth in this Agreement, DEDA 

shall have the following remedies in the event of a 

default by Owner: 

a. Seek and be entitled to injunctive or declaratory 

relief as is necessary to prevent Owner's 

violation of the terms and conditions of this 

Agreement or to compel Owner's performance 

of its obligations hereunder. 

b. Seek such other legal or equitable relief as a 

court of competent jurisdiction may determine is 

available to DEDA. 

B. DEDA Defaults and Remedies 

1. General Events of Default 

The following shall be deemed to be general events of 

default by DEDA under the terms and conditions of this 

Agreement to which the remedies set forth in 

Subparagraph 2 below shall be applicable except as 

otherwise set forth in this Agreement. 

a. DEDA shall fail to observe or perform any of the 

terms, conditions, covenants or agreements 

required to be observed or performed by it 

pursuant to this Agreement and such failure 

shall continue for a period of thirty (30) calendar 
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days after Owner has, pursuant to the 

provisions of this Agreement, given written 

notice to DEDA of such default or, in the event 

that such default shall be incapable of cure 

during said thirty (30) day period, shall have 

failed to commence to cure said default within 

thirty (30) days of the date of said notice and to 

diligently pursue the same to completion. 

  

b. The failure of DEDA to abide by any of the terms 

and conditions of the Lease which, when taken 

together pursuant to those documents, 

constitute obligations of DEDA. 

2. General Remedies 

Except as otherwise set forth in this Agreement, Owner 

shall have the following remedies in the event of a 

default by DEDA: 

a. Seek such legal or equitable relief as a court of 

competent jurisdiction may determine is 

available to Owner. 

C. Non-Waiver 

The waiver by either party of any default on the part of the 

other party or the failure of said party to declare default on the 

part of the other party of any of its obligations pursuant to this 

Agreement shall not be deemed to be a waiver of any 

subsequent event of default on the part of the defaulting party 

of the same or of any other obligation of the defaulting party 

hereunder.  And, to be effective, any waiver of any default by 

the defaulting party hereunder shall be in writing by the non-

defaulting party. 
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D. Remedies Cumulative 

Except as specifically set forth herein, the remedies provided 

under this Agreement shall be deemed to be cumulative and 

non-exclusive and the election of one remedy shall not be 

deemed to be the waiver of any other remedy with regard to 

any occasion of default hereunder.   

E. Attorneys’ Fees 

In the event that either party is in Default of any of the terms 

and conditions of this Agreement and the non-defaulting party 

shall successfully take legal action to enforce said rights 

herein, in addition to the foregoing, such non-defaulting party 

shall be entitled to reimbursement for its reasonable attorney's 

fees and costs and otherwise for its costs and disbursements 

occasioned in enforcing its rights hereunder. 

 

ARTICLE VII 

Force Majeure 

Under the terms of this Agreement, neither the DEDA nor Owner shall be 

considered in default or in breach of any of the terms with respect to the 

performance to their respective obligations under this Agreement in the 

event of enforced delay in the performance of its obligations due to 

unforeseeable causes beyond its control and without its fault or negligence, 

including but not limited to acts of God, acts of a public enemy, acts of the 

federal government, acts of another party, fire, floods, epidemics, strikes or 

embargoes, or for delays of subcontractors due to such causes.  In the 

event of any such delay, any time for completion or delivery under this 

Agreement shall be extended for the period of any such delay upon written 

notice from the party seeking the extension to the other party. 

 

ARTICLE VIII 
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Representations by DEDA 

DEDA represents and warrants that as of the date hereof: 

A. It is a lawfully constituted economic development authority 

under the laws of the State of Minnesota, it is not a material 

violation of any provisions of State law and that it has full 

power and authority to enter into this Agreement and perform 

its obligations hereunder. 

B. There are not actions, suits or proceedings pending, or to the 

knowledge of DEDA, threatened against DEDA or any 

property of DEDA in any court or before any Federal, State, 

municipal or governmental agency which, if decided adversely 

to DEDA, would have a material adverse effect upon DEDA 

or any business or property of DEDA or the DEDA Portion and 

DEDA is not in default with respect to any order of any court 

or government agency. 

C. DEDA has investigated and has no knowledge that the DEDA 

Executive Director or other member, official, or employee of 

DEDA is directly or indirectly financially interested in this 

Agreement or in any transactions concluded in connection 

with this Agreement. 

D. DEDA shall do such things as are necessary to cause any 

information, document, certificate, statement in writing, or 

report required under this Agreement or otherwise delivered 

to any third parties under this Agreement to be true, correct 

and complete in all material respects. 

 

ARTICLE IX 

Owner's Representations and Warranties 

Owner represents and warrants that as of the date hereof: 
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A. It is a lawfully constituted limited liability limited partnership 

under the laws of the State of Minnesota, is not in material 

violation of any provisions of State law and that it has full 

power and authority to enter into this Agreement and to 

perform its obligations hereunder. 

B. It is fully competent to construct and equip the Project thereon 

under all laws, rulings, regulations and ordinances of any 

governmental authority having jurisdiction and that it agrees 

to comply with all applicable State, Federal acquisition and 

relocation laws, wages and hours laws, including Davis-

Bacon and local versions thereof or similar laws at its own 

expense. 

C. There are no actions, suits or proceedings pending or, to the 

knowledge of Owner, threatened against Owner or any 

property of Owner in any court or before any Federal, State or 

municipal or other governmental agency which, if decided 

adversely to Owner could have a material adverse effect upon 

Owner or the Ramp and the Project, and that Owner is not in 

default of any order of any court or governmental agency.  

D. It is not in default of the payment of principal of or interest on 

any indebtedness for borrowed money or in default under any 

instrument or agreement pursuant to which the indebtedness 

has been occurred.   

E. That Owner has investigated and has no knowledge that any 

officer, director, agent or employee of Owner is directly or 

indirectly financially interested in this Agreement or in any 

transactions concluded in connection with this Agreement. 

F. Owner shall do such things as are necessary to cause any 

information, document, certificate, statement in writing, or 

report required under this Agreement delivered to any third 



14 
 

party under this Agreement to be true, correct and complete 

in all material and respects.  If necessary Owner agrees to 

perform any survey work prior to construction and all 

descriptions and exhibits hereto and definitions herein shall 

be subject to such revisions as are necessary after completion 

of any survey. 

 

ARTICLE X 

Term 

The term of this Agreement shall run from the date first above shown until 

December 31, 2020 unless this Agreement is otherwise terminated as 

herein before provided for; provided however that the obligations contained 

in Article III shall continue until December 31, 2025. 

 

ARTICLE XI 

Notices 

Any notice, demand or other communication under this Agreement by either 

party to the other shall be deemed to be sufficiently given or delivered if it 

is dispatched by registered or certified mail, postage prepaid to: 

 

In the case of DEDA:   Duluth Economic    
      Development Authority 

Room 422 City Hall  
411 West First Street 
Duluth, MN  55802 

 
In the case of Owner:   Mark Emmel 

Labovitz Enterprises 
227 W. 1st Street, Suite 950 
Duluth, MN 55802 

 
 

ARTICLE XII 
Applicable Law 
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This Agreement together with all of its Articles, paragraphs, terms and 

provisions is made in the State of Minnesota and shall be construed and 

interpreted in accordance with the laws of the State of Minnesota. 

 

ARTICLE XIII 

Electronic Signatures 

 The parties agree that this Agreement may be executed 

electronically by the parties and that the Agreement electronically 

executed shall be binding on the parties as provided for in Minnesota 

Statutes Chapter 325 L. 

 

  



16 
 

IN WITNESS WHEREAS, the parties have hereunto set their hands the day 

and date first above shown.  

  
 
DULUTH ECONOMIC   JMM, LLLP  
DEVELOPMENT AUTHORITY  a Minnesota Limited 
an economic development   Liability Limited Partnership 
authority under M.S. Chapter 
469. 
 
 
 
                                                                     

Its President    
 
 
      Its:  _________________ 
                                   

Its Secretary 
 
 
   Approved: 
 
 
__________________________ 
 
Asst. City Attorney 
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