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DULUTH

CITY OF DULUTH

REQUEST FOR PROPOSALS FOR

Aggregate & Concrete Material Testing Services
For 2026 Lead Service Line Replacements

RFP NUMBER 26-99379

ISSUED March 16, 2026

PROPOSALS DUE March 31, 2026 at 3:00 PM CT
SUBMIT TO

CITY OF DULUTH
ATTN: PURCHASING DIVISION
CITY HALL, ROOM 120
411 WEST 1ST STREET
DULUTH, MN 55802
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PART | - GENERAL INFORMATION

I-1.Introduction and Project Summary.

The City of Duluth Engineering Division is seeking qualified and certified firms to provide
aggregate gradations, aggregate base density, and concrete material testing services for the
2026 Lead Service Line Replacement (LSLR) Projects. The selected vendor shall be responsible
for conducting laboratory and field tests to ensure compliance with applicable MNDOT and City
of Duluth specifications and standards.

The City of Duluth is currently working towards replacing all lead water services to meet the
requirements of the Federal Lead & Copper Rule. Beginning in April, contractors will have been
awarded contracts and will begin replacing approximately 1,200 lead water services through the
2026 construction season.

e (COD Project No. 2320 High Priority Blanket LSLR / 100 Services

e (COD Project No. 2321 Spirit Valley LSLR / 433 Services

e (COD Project No. 2322 Denfeld LSLR / 79 Services

e (COD Project No. 2324 Endion LSLR / 110 Services

e (COD Project No. 2325 East Hillside 1 LSLR / 470 Services

I-2. Calendar of Events. The City will make every effort to adhere to the following
schedule:

Activity Date

Deadlln(_a to submit Questions via email to 3/24/26
purchasing@duluthmn.gov

Answers to questions will be posted to the City website no later

than this date. 3/25/26

Proposals must be received in the Purchasing Office by 3:00 PM 3/31/26
on this date.

I-3. Questions & Answers. Any questions regarding this RFP must be submitted
by e-mail to the Purchasing Office at purchasing@duluthmn.gov no later than the date
indicated on the Calendar of Events. Answers to the questions will be posted as an
Addendum to the RFP.

I-4. Addenda to the RFP. If the City deems it necessary to revise any part of this
RFP before the proposal response date, the City will post an addendum to its website
http://www.duluthmn.gov/purchasing/bids-request-for-proposals/. Although an e-mail
notification will be sent, it is the Bidder’'s responsibility to periodically check the website
for any new information. Any addenda issued must be acknowledged on the Proposal
Sheet attached as Appendix A.
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I-5. Interviews/Demonstrations. The City reserves the right to request interviews or
demonstrations. [insert how the interviewees/demonstrators will be chosen; from top
scoring proposers, from the top # of technical scored proposers, the top# of scored
proposers].

I-6. Rejection of Proposals. The City reserves the right, in its sole and complete
discretion, to reject any and all proposals or cancel the request for proposals, at any
time prior to the time a contract is fully executed, when it is in its best interests. The City
is not liable for any costs the Bidder incurs in preparation and submission of its
proposal, in participating in the RFP process or in anticipation of award of the contract.

I-7.Small Diverse Business Information. The City encourages participation by
minority, women, and veteran-owned businesses as prime contractors, and encourages
all prime contractors to make a significant commitment to use minority, women, veteran-
owned and other disadvantaged business entities as subcontractors and suppliers. A
list of certified Disadvantaged Business Enterprises is maintained by the Minnesota
Unified Certification Program at http://mnucp.metc.state.mn.us/ .

I1-8. Agreement. The awarded proposer will be required to sign the agreement attached
as Appendix B. Questions about the agreement should be submitted to
purchasing@duluthmn.gov by the question deadline in the schedule above.

1-9. Award. The agreement award amount will be based on the time and materials
submitted in the proposal, but will be a lump-sum, not-to-exceed agreement.

1-10. Term of Contract. The term of the contract will begin once the contract is fully
executed and is anticipated to end by 12/31/2026. The selected Bidder shall not start
the performance of any work nor shall the City be liable to pay the selected Bidder for
any service or work performed or expenses incurred before the contract is executed.

I-11. Mandatory Disclosures. By submitting a proposal, each Bidder understands,
represents, and acknowledges that:

A. Their proposal has been developed by the Bidder independently and has
been submitted without collusion with and without agreement,
understanding, or planned common course of action with any other vendor
or suppliers of materials, supplies, equipment, or services described in the
Request for Proposals, designed to limit independent bidding or
competition, and that the contents of the proposal have not been
communicated by the Bidder or its employees or agents to any person not
an employee or agent of the Bidder.

B. There is no conflict of interest. A conflict of interest exists if a Bidder has
any interest that would actually conflict, or has the appearance of
conflicting, in any manner or degree with the performance of work on the
project. If there are potential conflicts, identify the municipalities,
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developers, and other public or private entities with whom your company
is currently, or have been, employed and which may be affected.

C. It is not currently under suspension or debarment by the State of
Minnesota, any other state or the federal government.

D. The company is either organized under Minnesota law or has a Certificate
of Authority from the Minnesota Secretary of State to do business in
Minnesota, in accordance with the requirements in M.S. 303.03.

I-12. Notification of Selection. Bidders whose proposals are not selected will be
notified in writing.

PART Il - PROPOSAL REQUIREMENTS

lI-1. Proposal Submission. To be considered, hard copies of proposals must arrive
at the City on or before the time and date specified in the RFP Calendar of Events. The
City will not accept proposals via email or facsimile transmission. The City reserves the
right to reject or to deduct evaluation points for late proposals.

Proposals must be signed by an authorized official. If the official signs the Proposal
Cover Sheet attached as Appendix A, this requirement will be met. Proposals must
remain valid for 60 days or until a contract is fully executed. Terms of the awarded
proposal as stated must be valid for the project length of time.

Please submit four unbound (4) paper copies of the Technical Submittal and one (1)
paper copy of the Cost Submittal. The Cost Submittal should be in a separate sealed
envelope.

All materials submitted in response to this RFP will become property of the City and will
become public record after the evaluation process is completed and an award decision
made.

lI-2. Proposal Content.
Interested firms must submit a proposal that includes:
Technical Proposal
e A detailed breakdown of pricing for each type of test/service.

Laboratory certifications and relevant accreditations.

o Resume of key personnel and technician certifications.

o Estimated turnaround time for test results.

e Previous experience with similar projects (include references if available).

e Insurance and liability documentation.
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Cost Proposal

e Detailed breakdown of pricing for each type of test/service

PART Ill - CRITERIA FOR SELECTION

The proposals will be reviewed by City Staff. The intent of the selection process is to
review proposals and make an award based upon qualifications as described therein. A
100-point scale will be used to create the final evaluation recommendations. The factors
and weighting on which proposals will be judged are:

Cost Competitiveness 50%
Relevant Experience and qualifications 30%
Turnaround time for test results 10%
Availability and responsiveness 10%

PART IV - PROJECT DETAIL
The scope of work includes, but is not limited to:
e QA Sampling & Gradation Analysis of Select Granular Borrow and Aggregate Base

materials. (Maximum of ten (10) Aggregate Source Samples & Gradations.)

o Random aggregate density testing of approximately 10% of sites using DCP method.
(Approximately 120 Tests.)

o Sampling, field testing, & retesting of initial non-compliant fresh concrete; and
laboratory testing of hardened concrete. (Approximately 120 Tested Samples.)

o Slump testing.
o Air content determination.
o Temperature testing.

o Compression strength tests (7-day, 14-day, 28-day).
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APPENDIX A - PROPOSAL COVER SHEET
CITY OF DULUTH
RFP# 26-99379

Bidder Information:

Bidder Name

Mailing Address

Contact Person

Contact Person’s Phone Number

Contact Person’s E-Mail Address

Federal ID Number

Authorized Signature

Name & Title of Authorized Signer

Email of Authorized Signer

ACKNOWLEDGMENT OF ADDENDA

ADDENDUM # INITIAL/DATE
ADDENDUM # INITIAL/DATE
ADDENDUM # INITIAL/DATE
ADDENDUM # INITIAL/DATE

ADDENDUM # INITIAL/DATE




City of Duluth
Supplementary Provisions for State and/or Federally Assisted Activities

1. Disbursements

a.

No money under this Contract shall be disbursed by the City to any Contractor unless the
Contractor is in compliance with the Federal Agency requirements with regard to accounting and
fiscal matters to the extent they are applicable.

Unearned payments under this Contract may be suspended or terminated upon the Contractor’s
refusal to accept any additional conditions that may be imposed by the Federal Agency at any
time; or if the grant, if applicable, to the City under which this Contract is made is suspended or
terminated.

2. Subcontracting Requirements

a.

The Contractor shall include in any subcontract the clauses set forth in these City of Duluth
Supplementary Provisions in their entirety and shall also include a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts which they may enter into,
together with a clause requiring this insertion in any further subcontracts that may in turn be
made.

The Contractor shall not subcontract any part of the work covered by this Contract or permit
subcontracted work to be further subcontracted without the City’s prior written approval of the
subcontractors. The City will not approve any subcontractor for work covered by this Contract
who is at the time ineligible under the provisions of any applicable regulations issued by a Federal
Agency or the Secretary of Labor, United States Department of Labor, to receive an award of such
subcontract.

3. Breach of Contract.

The City may, subject to the Force Majeure provisions below and in addition to its other rights under
the Contract, declare the Contractor in breach of the Contract by written notice thereof to the Contractor,
and terminate the Contract in whole or in part, in accordance with Section 4, Termination, for reasons
including but not limited to any of the following:

a.
b.

Failure to begin the Work within the time specified in the Contract;

Failure to perform the Work with sufficient labor, equipment, or material to insure the completion
of the specified Work in accordance with the Contract terms;

Unsatisfactory performance of the Work;

Failure or refusal to remove material, or remove and replace any Work rejected as defective or
unsatisfactory;

Discontinuance of the Work without approval;

Failure to resume the Work, which has been discontinued, within a reasonable time after notice to
do so;

Insolvency or bankruptcy;

Failure to protect, to repair, or to make good any damage or injury to property;
Breach of any provision of the Contract;

Misrepresentations made in the Contractor’s bid/proposal; or

Failure to comply with applicable industry standards, customs, and practice.

4. Termination

If the Contractor is in breach of the Contract, the City, by written notice to the Contractor, may
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terminate the Contractor’s right to proceed with the Work. Upon such termination, the City may take
over the Work and prosecute the same to completion, by contract or otherwise, and the Contractor and
its sureties shall be liable to the City for any additional cost incurred by the City in its completion of the
Work and they shall also be liable to the City for liquidated damages for any delay in the completion of the
Work as provided below. If the Contractor's right to proceed is terminated, the City may take possession
of and utilize in completing the Work such materials, tools, equipment, and plant as may be on the site of
the Work and necessary therefore.

City shall have the right to terminate this contract immediately without other cause in the event that
all or a portion of the funds that the City intends to use to fund its obligations under the contract have
their source with the State or Federal government or any agency thereof and said source reduces or
eliminates their obligation to provide some or all of the funds previously committed by it to fund City’s
payment obligations under the Contract. The City agrees that termination hereunder will not relieve the
City of its obligation to pay Contractor for Work satisfactorily performed and reasonable costs incurred
prior to the effective date.

Notwithstanding anything herein to the contrary, the City may terminate this Contract at any time
upon written notice given by the City (for any reason, including the convenience of the City) to the
Contractor at least thirty (30) days prior to the effective date of the termination of this Contract. The City
agrees that termination hereunder will not relieve the City of its obligation to pay Contractor for Work
satisfactorily performed and reasonable costs incurred prior to the effective date of the termination
provided that Contractor has not committed a breach of this Contract. Nothing contained in this section
shall prevent either party from pursuing or collecting any damages to which it may be entitled by law.

5. _Force Majeure.
The right of the Contractor to proceed shall not be terminated nor shall the Contractor be charged

with liquidated damages for any delays in the completion of the Work due to any acts of the Government,
including controls or restrictions upon or requisitioning of materials, equipment, tools, or labor by reason
of war, National Defense, or any other national emergency; any acts of the City; causes not reasonably
foreseeable by the parties to this Contract at the time of the execution of the Contract which are beyond
the control and without the fault or negligence of the Contractor, including, but not restricted to, acts of
God or of the public enemy, acts of another Contractor in their performance of some other contract with
the City, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and weather of
unusual severity such as hurricanes, tornadoes, cyclones, and other extreme weather conditions; nor to
any delay of any Subcontractor occasioned by any of the causes specified above. The Contractor shall
promptly notify the City in writing within ten (10) days of the delay. Upon receipt of such notification, the
City shall ascertain the facts and the cause of the delay. If, upon the basis of facts and the terms of the
Contract, the delay is properly excusable, the City shall extend the time for completing the Work for a
period of time commensurate with the period of excusable delay.

6. Good Faith Efforts.

For purposes of this section, a DBE means an entity owned or controlled by a socially and economically
disadvantaged individual as described by Public Law 102-389 (42 U.S.C. 4370d) or as described by Title
X of the Clean Air Act Amendments of 1990 (42 U.S.C. 7601 note); a Small Business Enterprise (SBE); a
Small Business in a Rural Area (SBRA); or a Labor Surplus Area Firm (LSAF, a Historically Underutilized
Business (HUB) Zone Small Business Concern, or a concern under a successor program.

Per 40 CFR 33.301, prime contractor must make the following good faith efforts whenever procuring
construction, equipment, services and supplies:
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Ensure Disadvantaged Business Enterprises (DBEs) are made aware of contracting
opportunities to the fullest extent practicable through outreach and recruitment activities. For
Indian Tribal, State and Local and Government recipients, this will include placing DBEs on
solicitation lists and soliciting them whenever they are potential sources.

Make information on forthcoming opportunities available to DBEs and arrange time frames
for contracts and establish delivery schedules, where the requirements permit, in a way that
encourages and facilitates participation by DBEs in the competitive process. This includes,
whenever possible, posting solicitations for bids or proposals for a minimum of 30 calendar
days before the bid or proposal closing date.

Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs. For Indian Tribal, State and local Government recipients, this will
include dividing total requirements when economically feasible into smaller tasks or quantities
to permit maximum participation by DBEs in the competitive process.

Encourage contracting with a consortium of DBEs when a contract is too large for one of these
firms to handle individually.

Use the services and assistance of the SBA and the Minority Business Development Agency of
the Department of Commerce.

Additional contract administrative requirements per 40 CFR 33.302 are:

a.

Prime contractor must notify the City in prior to any termination of a DBE subcontractor for
convenience by the prime contractor.

If a DBE subcontractor fails to complete work under the subcontract for any reason, the prime
contractor must employ the six good faith efforts summarized above if soliciting a
replacement subcontractor.

Prime contractor must provide EPA Form 6100-2 - DBE Program Subcontractor Participation
Form to all of its DBE subcontractors. EPA Form 6100-2 gives a DBE subcontractor the
opportunity to describe the work the DBE subcontractor received from the prime contractor,
how much the DBE subcontractor was paid and any other concerns the DBE subcontractor
might have, for example reasons why the DBE subcontractor believes it was terminated by the
prime contractor. DBE subcontractors may send completed copies of EPA Form 6100-2 directly
to the appropriate EPA DBE Coordinator.

Prime contractor must have its DBE subcontractors complete EPA Form 6100-3 - DBE Program
Subcontractor Performance Form, and include all completed forms as part of the prime
contractor's bid or proposal package.

Prime contractor must complete and submit EPA Form 6100-4 - DBE Program Subcontractor
Utilization Form as part of the prime contractor's bid or proposal package.

Copies of EPA Form 6100-2 - DBE Program Subcontractor Participation Form, EPA Form 6100-3
- DBE Program Subcontractor Performance Form and EPA Form 6100-4 - DBE Program
Subcontractor Utilization Form may be obtained from EPA OSDBU's Home Page on the
Internet or directly from EPA OSDBU.

7. Energy Standards.

Contractor shall comply with all mandatory standards and policies relating to energy efficiency which
are contained in the state energy conservation plan issued in compliance with the Energy Policy and
Conservation Act (42 U.S.C. 6201).
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8. Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended)

Contractors must certify that that it will not and has not used Federal appropriated funds to pay any
person or organization for influencing or attempting to influence an officer or employee of any agency, a
member of Congress, officer or employee of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352.

Revised 03.08.2022 4



DECLARATION OF NON-COLLUSION
I hereby swear (or affirm) under penalty of perjury:

1) That I am the bidder (if the bidder is an individual), a partner in the bidder (if the bidder is a
partnership), or an officer or employee of the bidding corporation having authority to sign on its
behalf (if the bidder is a corporation);

2) That the attached bid or bids have been arrived at by the bidder independently and have been
submitted without collusion with and without agreement, understanding, or planned common
course of action with any other vendor of materials, supplies, equipment or services described in the
invitation to bid, designed to limit independent bidding or competition;

3) That the contents of the bid or bids have not been communicated by the bidder or its employees
or agents to any person not an employee or agent of the bidder or its surety on any bond furnished

with the bid or bids and will not be communicated to any such person prior to the official opening
of the bid or bids;

4) That a family relationship between a City of Duluth employee and bidder/proposer are in non-
collusion; and

5) That I have fully informed myself regarding the accuracy of the statements made in this
declaration.

Signed:

Firm Name:

Bidder’s Federal Identification Number




BYRD ANTI-LOBBYING AMENDMENT CERTIFICATION
(To be submitted with each bid or offer exceeding $100,000)

The undersigned, [Company] certifies, to the best of his or her
knowledge, that:

1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned,
to any person for influencing or attempting to influence an officer or employee of an agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of any Federal contract, the making of any Federal grant, the making
of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

2. If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress,
an officer or employee of Congress, or an employee of a Member of Congress in connection with
this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and
submit Standard Form - LLL, “Disclosure Form to Report Lobbying,” in accordance with its
instructions.

3. The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants,
loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the Lobbying Disclosure
Act of 1995). Any person who fails to file the required certification shall be subject to a civil penalty
of not less than $10,000 and not more than $100,000 for each such failure.

The Contractor, [Company] , certifies or affirms the truthfulness and
accuracy of each statement of its certification and disclosure, if any. In addition, the Contractor
understands and agrees that the provisions of 31 U.S.C. § 3801 et seq., apply to this certification and
disclosure, if any.

Signature of Contractor’s Authorized Official

Name and Title of Contractor’s Authorized Official

Date



APPENDIX B

AGREEMENT FOR PROFESSIONAL SERVICES BY AND BETWEEN

Click or tap here to enter text. & CITY OF DULUTH

THIS AGREEMENT, effective as of the date of attestation by the City Clerk (the “Effective
Date”), by and between the City of Duluth, hereinafter referred to as City, and Click or tap here
to enter text. located at Click or tap here to enter text., hereinafter referred to as Consultant for
the purpose of rendering services to the City.

WHEREAS, the City has requested consulting services for Click or tap here to enter text.,
(the “Project”); and

WHEREAS, Consultant has represented itself as qualified and willing to perform the
services required by the City; and

WHEREAS, Consultant submitted a proposal to provide services for the Project (the
“Proposal”), a copy of which is attached hereto as Exhibit A; and

WHEREAS, the City desires to utilize Consultant’s professional services for the Project;

NOW, THEREFORE, in consideration of the mutual covenants and conditions hereinafter
contained, the parties hereto agree as follows:

I Services

Consultant will provide services related to the Project as described in Consultant’s
Proposal (the “Services”). Consultant agrees that it will provide its services at the
direction of the Click or tap here to enter text. (“Click or tap here to enter text.”). In the
event of a conflict between the Proposal and this Agreement, the terms and conditions

of this Agreement shall be deemed controlling.

1. Fees

It is agreed between the parties that Consultant’s maximum fee for the Project and
Services shall not exceed the sum of Click or tap here to enter text. Dollars (SClick or tap
here to enter text.) inclusive of all travel and other expenses associated with the Project,
payable from Fund Click or tap here to enter text.. All invoices for services rendered shall
be submitted monthly to the attention of the Click or tap here to enter text.. Payment of
expenses is subject to the City’s receipt of reasonable substantiation/back-up supporting

such expenses. Payment terms shall be net 35 per Minnesota Statute 471.425.

. General Terms and Conditions
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a.

Amendments

Any alterations, variations, modifications or waivers of terms of this Agreement
shall be binding upon the City and Consultant only upon being reduced to writing

and signed by a duly authorized representative of each party.

b. Assignment

C.

Consultant represents that it will utilize only its own personnel in the performance
of the services set forth herein; and further agrees that it will neither assign,
transfer or subcontract any rights or obligations under this Agreement without
prior written consent of the City. The Primary Consultant(s) assigned to this
project will be Click or tap here to enter text. (the “Primary Consultant”). The
Primary Consultant shall be responsible for the delivery of professional services
required by this Agreement and, except as expressly agreed in writing by the City
in its sole discretion, the City is not obligated to accept the services of any other
employee or agent of Consultant in substitution of the Primary Consultant. The
foregoing sentence shall not preclude other employees of Consultant from
providing support to the Primary Consultant in connection with Consultant’s

obligations hereunder.

Data and Confidentiality, Records and Inspection

Rev. 2.20.2024

a. The City agrees that it will make available all pertinent, non-privileged
information, data and records under its control for Consultant to use in the
performance of this Agreement, or assist Consultant wherever possible to
obtain such records, data and information.

b. All reports, data, information, documentation and material given to or
prepared by Consultant pursuant to this Agreement will be confidential and
will not be released by Consultant without prior authorization from the
City.

c. Consultant agrees that all work created by Consultant for the City is a
“work made for hire” and that the City shall own all right, title, and interest
in and to the work, including the entire copyright in the work (“City
Property”). Consultant further agrees that to the extent the work is not a
“work made for hire” Consultant will assign to City ownership of all right,
title and interest in and to the work, including ownership of the entire
copyright in the work. Consultant agrees to execute, at no cost to City, all
documents necessary for City to perfect its ownership of the entire
copyright in the work. Consultant represents and warrants that the work
created or prepared by Consultant will be original and will not infringe
upon the rights of any third party, and Consultant further represents that
the work will not have been previously assigned, licensed or otherwise
encumbered.



1. Records shall be maintained by Consultant in accordance with
requirements prescribed by the City and with respect to all matters
covered by this Agreement. Such records shall be maintained for a
period of six (6) years after receipt of final payment under this
Agreement.

2. Consultant will ensure that all costs shall be supported by properly
executed payrolls, time records, invoices, contracts, vouchers, or other
official documentation evidencing in proper detail the nature and
propriety of the charges. All checks, payrolls, invoices, contracts,
vouchers, orders, or other accounting documents pertaining in whole
or in part to this Agreement shall be clearly identified and readily
accessible.

3. Consultant shall be responsible for furnishing to the City records, data
and information as the City may require pertaining to matters covered
by this Agreement.

4. Consultant shall ensure that at any time during normal business hours
and as often as the City may deem necessary, there shall be made
available to the City for examination, all of its records with respect to
all matters covered by this Agreement Consultant will also permit the
City to audit, examine, and make excerpts or transcripts from such
records, and to make audits of all contracts, invoices, materials,
payrolls, records of personnel, conditions of employment, and other
data relating to all matters covered by this Agreement.

d. Consultant Representation and Warranties. Consultant represents and warrants

that:
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a.

Consultant and all personnel to be provided by it hereunder has sufficient
training and experience to perform the duties set forth herein and are in
good standing with all applicable licensing requirements.

Consultant and all personnel provided by it hereunder shall perform their
respective duties in a professional and diligent manner in the best interests
of the City and in accordance with the then current generally accepted
standards of the profession for the provisions of services of this type.
Consultant has complied or will comply with all legal requirements
applicable to it with respect to this Agreement. Consultant will observe all
applicable laws, regulations, ordinances and orders of the United States,
State of Minnesota and agencies and political subdivisions thereof.

The execution and delivery of this Agreement and the consummation of
the transactions herein contemplated do not and will not conflict with, or
constitute a breach of or a default under, any agreement to which the
Consultant is a party or by which it is bound, or result in the creation or
imposition of any lien, charge or encumbrance of any nature upon any of
the property or assets of the Consultant contrary to the terms of any
instrument or agreement.



e. There is no litigation pending or to the best of the Consultant’s knowledge
threatened against the Consultant affecting its ability to carry out the
terms of this Agreement or to carry out the terms and conditions of any
other matter materially affecting the ability of the Consultant to perform
its obligations hereunder.

f. The Consultant will not, without the prior written consent of the City, enter
into any agreement or other commitment the performance of which would
constitute a breach of any of the terms, conditions, provisions,
representations, warranties and/or covenants contained in this Agreement.

e. Agreement Period

f.

The term of this Agreement shall commence on the Effective Date and
performance shall be completed by Click or tap here to enter text., unless
terminated earlier as provided for herein.

Either party may, by giving written notice, specifying the effective date thereof,
terminate this Agreement in whole or in part without cause. In the event of
termination, all property and finished or unfinished documents and other writings
prepared by Consultant under this Agreement shall become the property of the
City and Consultant shall promptly deliver the same to the City. Consultant shall
be entitled to compensation for services properly performed by it to the date of
termination of this Agreement. In the event of termination due to breach by
Consultant, the City shall retain all other remedies available to it, and the City shall
be relieved from payment of any fees in respect of the services of Consultant

which gave rise to such breach.

Independent Contractor
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a. lItis agreed that nothing herein contained is intended or should be
construed in any manner as creating or establishing the relationship of
copartners between the parties hereto or as constituting Consultant as an
agent, representative or employee of the City for any purpose or in any
manner whatsoever. The parties do not intend to create any third-party
beneficiary of this Agreement. Consultant and its employees shall not be
considered employees of the City, and any and all claims that may or might
arise under the Worker’s Compensation Act of the State of Minnesota on
behalf of Consultant’s employees while so engaged, and any and all claims
whatsoever on behalf of Consultant’s employees arising out of
employment shall in no way be the responsibility of City. Except for
compensation provided in Section Il of this Agreement, Consultant’s
employees shall not be entitled to any compensation or rights or benefits
of any kind whatsoever from City, including without limitation, tenure
rights, medical and hospital care, sick and vacation leave, Worker’s
Compensation, Unemployment Insurance, disability or severance pay and



P.E.R.A. Further, City shall in no way be responsible to defend, indemnify
or save harmless Consultant from liability or judgments arising out of
intentional or negligent acts or omissions of Consultant or its employees
while performing the work specified by this Agreement.

b. The parties do not intend by this Agreement to create a joint venture or
joint enterprise, and expressly waive any right to claim such status in any
dispute arising out of this Agreement.

c. (For a government entity that is non-federal) Consultant expressly waives
any right to claim any immunity provided for in Minnesota Statutes
Chapter 466 or pursuant to the official immunity doctrine.

g. Indemnity

h.
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To the fullest extent permitted by law, Consultant shall defend, indemnify, and
hold City and its employees, officers and agents harmless from and against any
and all costs or expenses, claims or liabilities, including but not limited to,
reasonable attorney’s fees and expenses, whether asserted by itself or any third
party, including claims arising from the acts, omissions, negligence, or misconduct
of Service Provider or that of its agents, employees, or contractors. The obligations
shall include, but not be limited to, the obligations to defend, indemnify, and hold
harmless the City in all matters where claims of liability against the City are alleged
to be or could be found to arise out of acts or omissions of Service Provider or are
passive, derivative, or vicarious of the negligent or intentional acts or omissions of
Consultant arise out of or relate to the services in this Agreement or Service
Provider’s negligent, intentional, or wrongful acts or omissions, including breach
of any duty in this agreement, of Consultant. The obligations to defend, indemnify,
and hold harmless shall be triggered upon the assertion of a claim for damages
against City. This Section shall survive the termination of this Agreement for any
reason. Consultant shall not have the obligation to indemnify the City for its

intentional, willful or wanton acts. The Consultant understands this provision

may affect its rights and may shift liability.

Insurance

a. Consultant shall obtain and maintain for the Term of this Agreement the
following minimum amounts of insurance from insurance companies
authorized to do business in the State of Minnesota.

5. Workers’ compensation insurance in accordance with the laws of the
State of Minnesota.
i. Commercial General Liability and Automobile Liability Insurance with

limits not less than $1,500,000 Single Limit, shall be in a company
approved by the City of Duluth; and shall provide for the following:
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Liability for Premises, Operations, Completed Operations, Independent
Contractors, and Contractual Liability. Umbrella coverage with a “form
following” provisions may make up the difference between the
commercial general and auto liability coverage amounts and the

required minimum amount stated above.

Professional Liability Insurance in an amount not less than $1,500,000
Single Limit; provided further that in the event the professional
malpractice insurance is in the form of “claims made,” insurance,
Consultant hereby commits to provide at least 60 days’ notice prior to
any change to the Professional Liability Insurance policy or coverage;
and in the event of any change, Consultant agrees to provide the City
with either evidence of new insurance coverage conforming to the
provisions of this this paragraph which will provide unbroken
protection to the City, or in the alternative, to purchase at its cost,
extended coverage under the old policy for the period the state of
repose runs; the protection to be provided by said “claims made”
insurance shall remain in place until the running of the statute of

repose for claims related to this Agreement.

City of Duluth shall be named as Additional Insured under the
Commercial General Liability and Automobile Liability. Consultant
shall also provide evidence of Statutory Minnesota Workers’
Compensation Insurance. Consultant to provide Certificate of
Insurance evidencing such coverage with notice to City of cancellation
in accordance with the provisions of the underlying insurance policy
included. The City of Duluth does not represent or guarantee that
these types or limits of coverage are adequate to protect the

Consultant’s interests and liabilities.

b. Certificates showing Consultant is carrying the above described insurance

in the specified amounts shall be furnished to the City prior to the
execution of this Agreement and a certificate showing continued
maintenance of such insurance shall be on file with the City during the
term of this Agreement.

The City shall be named as an additional insured on each liability policy

other than the professional liability and the workers’ compensation policies



i. Notices
Unless otherwise expressly provided herein, any notice or other communication

of the Consultant.

The certificates shall provide that the policies shall not be cancelled during
the lift of this Agreement without advanced notice being given to the City
at least equal to that provided for in the underlying policy of insurance.
Except as provided for in Section 8.a.iv above, Consultant hereby commits
to provide notice to City at least 30 days in advance of any change in the
insurance provided pursuant to this Section 8 or in advance of that
provided for in the underlying insurance policy or policies whichever is
longer. For the purposes of Section 8 of this Agreement, the term,
“changed”, shall include cancellation of a policy of insurance provided
hereunder and any modification of such policy which reduces the amount
of any coverage provided thereunder below the amounts required to be
provided hereunder or otherwise reduces the protections provided under
such policy to City

required or given shall be in writing and shall be effective for any purpose if

served, with delivery or postage costs prepaid, by nationally recognized

commercial overnight delivery service or by registered or certified mail, return

receipt requested, to the following addresses:

City:

City of Duluth

411 W First Street

City Hall Room Click or tap here to enter text.
Duluth MN 55802

Attn: Click or tap here to enter text.

Consultant: Click or tap here to enter text.

Click or tap here to enter text.
Click or tap here to enter text.

Attn: Click or tap here to enter text.

j.  Civil Rights Assurances
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Consultant, as part of the consideration under this Agreement, does hereby

covenant and agree that:

a.

No person on the grounds of race, color, creed, religion, national origin,
ancestry, age, sex, marital status, status with respect to public assistance,
sexual orientation, and/or disability shall be excluded from any
participation in, denied any benefits of, or otherwise subjected to
discrimination with regard to the work to be done pursuant to this



Agreement.

b. That all activities to be conducted pursuant to this Agreement shall be
conducted in accordance with the Minnesota Human Rights Act of 1974, as
amended (Chapter 363), Title 7 of the U.S. Code, and any regulations and
executive orders which may be affected with regard thereto.

k. Laws, Rules and Regulations

Consultant agrees to observe and comply with all laws, ordinances, rules and
regulations of the United States of America, the State of Minnesota and the City
with respect to their respective agencies which are applicable to its activities

under this Agreement.

I. Applicable Law

This Agreement, together with all of its paragraphs, terms and provisions is made
in the State of Minnesota and shall be construed and interpreted in accordance

with the laws of the State of Minnesota.

m. Force Majeure

Neither party shall be liable for any failure of or delay in performance of its
obligations under his Agreement to the extent such failure or delay is due to
circumstances beyond its reasonable control, including, without limitation, acts of
God, acts of a public enemy, fires, floods, wars, civil disturbances, sabotage,
accidents, insurrections, blockades, embargoes, storms, explosions, labor
disputes, acts of any governmental body (whether civil or military, foreign or
domestic), failure or delay of third parties or governmental bodies from whom a
party is obtaining or must obtain approvals, franchises or permits, or inability to
obtain labor, materials, equipment, or transportation. Any such delays shall not
be a breach of or failure to perform this Agreement or any part thereof and the
date on which the party's obligations hereunder are due to be fulfilled shall be

extended for a period equal to the time lost as a result of such delays.

n. Severability

In the event any provision herein shall be deemed invalid or unenforceable, the
remaining provision shall continue in full force and effect and shall be binding

upon the parties to this Agreement.

o. Entire Agreement
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It is understood and agreed that the entire agreement of the parties including all
exhibits is contained herein and that this Agreement supersedes all oral
agreements and negotiations between the parties relating to the subject matter

hereof. Any amendment to this Agreement shall be in writing and shall be



executed by the same parties who executed the original agreement or their

successors in office.

p. Counterparts

This Agreement may be executed in two or more counterparts, each of which shall
be deemed to be an original as against any party whose signature appears
thereon, but all of which together shall constitute but one and the same
instrument. Signatures to this Agreement transmitted by facsimile, by electronic
mail in “portable document format” (“.pdf”), or by any other electronic means
which preserves the original graphic and pictorial appearance of the Agreement,
shall have the same effect as physical delivery of the paper document bearing the

original signature.

[Remainder of this page intentionally left blank. Signature page to follow.]
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IN WITNESS WHEREQF, the parties have hereunto set their hands on the date of attestation
shown below.

CITY OF DULUTH Click or tap here to enter text.
By: By:
Mayor
Its:
Attest: Title of Representative
By: Date:
City Clerk
Date:

Countersigned:

City Auditor

Approved as to Form:

City Attorney
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